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request was taken up with the Commissioner of Internal 
Revenue and that, as a result of that request, a letter was 
received from the Commissioner of Internal Revenue 
addressed to the Assistant [239] Attorney General, in 
which he granted the request, and they enclosed a copy 
of the letter which the Commissioner of Internal Revenue 
sent in reply to this letter of the Assistant Attorney Gen- 
eral. And I offer these now as Government’s exhibit 
next in number. 

The Court: Has counsel examined them? 

Mr. McLaughlin: Yes, I have, your Honor. And I 
do not make any objection to the introduction of any 
of these documents and accept Mr. Strong’s statement 
that the original of the letter dated September 27, 1945, 
copy of which he has here, was sent by him to the Attor- 
ney General on or about the 27th day of September. 

There being no objection to these documents, I assume 
they will go in with an exhibit number. As soon as they 
are offered into evidence, I want to make a further obser- 
vation with respect to the statements of the three defend- 
ants that I represent. 

Mite Court: Mark them, Mr. Cross: 

The Clerk: Government’s Exhibit No. 55 in evidence. 


The Court: No. Offered in evidence until the defense 
makes its objection. 


Mr. McLaughlin: I make no objection to those. They 
may go in, your Honor. 


The Court: All right; they are in evidence. 
the Glerk= | 55 invevadence. [240] 


(The documents referred to were marked as Govern- 
ment’s Exhibit No. 55, and were received into evidence.) 
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WS/BVB 
September 27, 1945 
The Attorney General 


Department of Justice 
Washinoton 25, D.C, 


Inre: Southern California Meat Company, 
Southern California Meat Company No. 2 
Central Packing Company 
Vernon Hotel & Restaurant Supply Co. 
Hyman Stillman 


Lou Segal or Siegal, and others 


Woon mmerenence 24 ae ee 
Sir: 
In the above-entitled matters the defendants are to be 


charged with conspiracy to violate, and with various viola- 
Hons Of the Pimereency Price Control Ack 


We are now in the process of conducting a Grand Jury 
investigation into the activities of these companies and 
individuals. Agents of the Bureau of Internal Revenue, 
in connection with income tax returns of the named in- 
dividuals and concerns, appear to have been furnished 
certain information which will be very pertinent to the 
trial of the case arising from the instant investigation. 


Will you please secure the authority of the Commis- 
sioner of Internal Revenue for Special Agents D. O. 
Bircher and Samuel Phoebus, and Internal Revenue Agent 
J. Bryant Hustice ta testiiy on the trial of the above- 
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(Government’s Exhibit No. 55) 


entitled case, and to furnish such information and docu- 
ments as are in their possession, pertinent to said case? 
Respectfully, 
CHAR EES Fo CAnig 
United States Attorney. 


Address Reply to 
“The Attorney General” 
and Refer to DEPARTMENT OF JUSTICE 


Initials and Number Washington, D. C. 
mE :‘CBM -vne October 5, 1945 
146-18-50-538 air mail 


@harles H. Carr, Esq,, 
United States Attorney, 
oseneeles, 12, Califormia. 


Wear Mr. Carr: 


Re: Southern California Meat Company, 
Southern California Meat Company No. 2, 
Central Packing Company, 

Vernon Hotel & Restaurant Supply Co., 
Hyman Stillman, 

Lou Segal or Siegal, and others 
(Hmersency MPiice Control ier): 


In compliance with your request of September 27, 1945, 
for the Department to secure authority from the Commis- 
sioner of Internal Revenue for Special Agents D. O. 
Bircher and Samuel Phoebus and Internal Revenue Agent 
J. Bryant Eustice to testify at the trial of the above cases 
and to furnish such information and documents as are 
in their possession pertinent to the cases, it was believed 
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(Government’s Exhibit No. 55) 


from your letter that you desired that authority at our 
earliest convenience. Therefore, we took the matter up 
direct with the office of the Commissioner of Internal 


Revenue. 


We are in receipt of a letter dated October 5, 1945, 
from the Commissioner granting the request. Enclosed 
herewith you will find a copy of the letter. 


Respectfully, 


For the Attorney General, 
Phenom 1. Gandie 
THERON Wl. GAUDIiEE 
Bc, 2. 75643. Assistant Attorney General. 


| Stamped |: Received Uct 6 1945 U. S. Attorney (os 
Angeles, California 


Gere 

402579 Oct 5 1945 
402580 

402581 

402582 

402583 

402584 


Hom. Theron iL. Caudle, 
Assistant Attorney General, 
Department of Justice, 
Washington 25, D. C. 


Inre: Southern California Meat Company, 
southern California Meat Company No. 2, 
Central Packing Company, 
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Vernon Hotel & Restaurant Supply Co., 
Hyman Stillman, 

Lou Segal or Siegal, and others 
Ciinergency lerice Comrol “Act. ) 


Dear Mr. Caudle: 


Reference is made to your letter dated October 4, 1945, 
enclosing a copy of a letter dated September 27, 1945, 
from the United States Attorney for the Southern Dis- 
trict of California. In his letter the United States At- 
torney states that a grand jury investigation is being 
conducted with a view to ascertaining whether any of the 
above-named taxpayers have violated the Emergency 
Price Control Act. The United States Attorney also 
states that certain investigating agents of the Bureau 
while making an income tax investigation have obtained 
certain information that will be pertinent in any trial of 
the taxpayers arising from their indictment for viola- 
tions of the Emergency Price Control Act. The United 
States Attorney requests that you secure authority for 
Special Agents D. O. Bircher and Samuel Phoebus and 
Internal Revenue Agent J. Bryant Eustice to testify at 
the trial of the cases and to furnish such information and 
documents as are in their possession pertinent to said cases. 
In your letter you request that the Bureau cooperate with 
the United States Attorney. 
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(Government’s Exhibit No. 55) 
402579 to 402584, inc. 


In accordance with your request authority will be given 
the special agents and the revenue agent to furnish the 
United States Attorney such information and documents 
as may be in their possession regarding the violations of 
the Emergency Price Control Act by the above-named tax- 
payers and, upon proper subpoena, to testify at grand 
jury proceedings and at the trial of the taxpayers in the 
event that they are indicted for violations of that Act. 


Very truly yours, 


(Signed) W. T. Sherwood 
hic Acting Commissioner. 


GacemlocO7 ell. tee. vs, Shubin. Gov, Exhibit 
Wate (6/10/46..- No, oo in Evidence. Clerk, UU. 5. Wis- 
imety Cort, ou Wist,-of Calit, “Crogs. Deputye Clerk, 


bEncorsed |= “No; 11382. United States Circuit Comm 
Ob 2ippeals tor the Ninth’ Cireuit. Piled) Sep. 19,1946: 
Paul P. O'Brien, Clerk, 


Mr. McLaughlin: I want to make this observation: 
There is none of this correspondence which has passed 
between Mr. Strong and the Assistant or the Attorney 
General which relates to any returns of any of the three 
defendants in this case at all. JI want to read off from 
the top of those the mention of the firms and concerns 
which are dealt with. The letter of Mr. Strong, which 
is dated on the 27th of September, 1945, says: 

“In re: Southern California Meat Company, Southern 
California Meat Company No. 2, Central Packing Com- 
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pany, Vernon Hotel & Restaurant Supply Company, Hy- 
man Stillman, Lou Segal or Siegal, and others.” 

Your Honor, there isn’t anything in there that refers 
to any of the Shubins; and | submit that a communica- 
tion cannot come within the terms of the regulation when 
it says: I want the firms of X corporation, the Standard 
Oil Company, and its stockholders and others. And I 
submit that it is no compliance with the regulation. And 
all of the letters which follow have the same reference. 
In other words, there is no direct reference to the Shubins, 
and that is what we are [241] concerned with in this 
case. 

The Court: But the evidence here shows that the 
Vernon Hotel and Resturant Supply Company is the 
defendants. 

Mr. McLaughlin: Your Honor, as far as the returns 
of that partnership are concerned, that may be true. But 
these are individual statements that we are dealing with 
here now, and J submit that there is a distinction between 
aati and the parties who may be interested im it, 

They knew at the time they wrote that letter that the 
Shubins were in existence and they could have named them. 
They named Mr. Stillman or Mr. Segal. They could 
have named other persons but they did not name them. 
It may be that a return filed by the partnership is cov- 
ered by that. TI am indifferent about that, your Honor. 
3ut I think, as far as these individuals are concerned, 
there is no showing within the regulation that any of 
their returns or documents were properly requested or 
obtained. 

ihe Court: The record here shows, and it has béen 
stipulated. that the Vernon Hotel & Resturant Supply 
Company was a partnership consisting of the three de- 
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fendants in this case. The request, then, in this letter of 
September 27, 1945, would not refer, it seems to me, to 
anyone except those who composed that partnership. 


Mr. McLaughlin: There are partnership returns, your 
Honor. The partnership has filed a return. [242] 

aie Count» Certainly 

Mr. McLaughlin: And they are here and it may be 
that they are covered. But I submit that it does not 
cover individuals. 

Let us assume that instead of three partners there were 
12, or let us assume they had a limited partnership with 
50. I submit that a communication like that does not 
come within the requirements of that regulation or statute, 
and hasn’t any force or effect. There should be some pre- 
tense of a literal compliance with it. 

Mr. Strong: I submit, your Honor, that the letters do 
not only request for returns, as counsel seems to have 
thought from the face of the letters, but requests authority 
for these agents to give all information and documents 
necessary. 

If your Honor will notice, besides the name of the 
company itself, the partnership, which intended to include 
anybody embraced, it gives the names of two particular 
individuals concerning whom we had some information 
at that time, and that time was the start of the investi- 
gation; and after the names of the individuals, we spe- 
cifically said “and others”, and that authority is in the 
same terms. So that, besides being covered by the fact 
that the partnership name is in there and we were request- 
ing authority for these agents to give us information and 
documents relative to everybody comprising that partner- 
ship. we definitely cover [243] anyone else required to be 


United Statcs of America 301 


testified about in that investigation by including the words 
“and others’; so that there were two places where it was 
actually covered. [244] 

The Court: Oh, I wouldn’t go that far. I wouldn’t 
say that you could put in a general clause and then include 
anybody in the United States by the addition of the words 
“and others.” In other words, the government could con- 
tend that because they said ‘‘and others” that would in- 
clude anybody they desired to bring in. I couldn’t follow 
you that far. 

ii Strong: Mell, at any rate, your Honor, the name 
of the partnership itself was to include all the partners, 
imthink, lt clearly does. 

The Court: Well, it does disclose the partnership in 
the name. It says ‘Vernon Hotel and Restaurant Supply 
Company.” Now, that is all you asked for. 

Mr. Strong: At the outset of the investigation before 
the grand jury we don't have all the details which develop 
subsequently. 

dine-Court: Uhatis true. | asree with you there, but 
that wouldn’t justify a non-compliance with the statute, 
would it? 


Mr. Strong: No, but I submit by giving the name of 


the concern and asking for information concerning it 
The Court: Well. that is concerning the partnership. 
Mr. Strong: And the information we got was that 
the partners were so-and-so and other details which we 
asked for was any testimony and documents which were 
in their possession. 
1 think the authority to the agents is broad enough 
to [245] cover all these aspects. 


302 Willian Shubin et al. vs. 


I might submit further that the sole question as I see 
it with reference to this entire situation of authority is 
one which goes to the statute itself and to the agents’ 
actions in these cases. Now, I think that it night be pos- 
sible under some circumstances for agents to testify de- 
spite the fact that they have no authority. It may later 
appear that they weren’t authorized to do so, but their 
testimony can be taken and here we submit that their tes- 
timony is being taken pursuant to specific authority of the 
Commissioner of Internal Revenue to these individuals to 
disclose whatever information they have in their posses- 
sion respecting the Vernon Hotel and Restaurant Supply 
Company, and of course that was a partnership as was 
disclosed during the investigation. 

Mr. McLaughlin: May I add, your Honor, the part- 
nership is not on trial in this case. This is an indictment 
against three individuals and Mr. Strong has had since 
way last fall in which to comply with the law. We have 
been liberal insofar as we could by cooperating with him 
im this case, but 1 stbiut that that reculation, 1 ies 
going to mean anything, it is going to mean that they 
have to ask for the returns of the persons that they are 
driving at and not some general name and then say, “and 
Gtiiers, 

Otherwise everybody is open to jeopardy. [236] 

Mhe Court: Durme the recess | read the Gibsom v 
United States in 31 Fed (2d) commencing at page 19 and 
particularly on page 22 the opinion by Judge Dietrich of 
the Ninth Circuit, and that refers to a definite affidavit 
and a definite individual who had given the affidavit which 
was made by the defendant Curtis in August of 1927. 


Mi, Strong; May 1 go on? 
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iiiteseourt: Go om it you have any other conment: 

Mr. Strong: Yes. Now, in connection with the in- 
vestigation from time to time it was necessary for me to 
write for certain additional documents. 

ihe Court: Yes. 


Mr. Strong: And in that connection these defendants 
were specifically named in the letters and the answers 
which we have received also have in them the names of 
these defendants, but I am in a very peculiar position 
here because in the caption of these other letters there 
have been added the names of other persons who are being 
investigated and as to whom | don’t think the disclosure 
is proper since the investigation has not been completed, 
and I have been going through here while your Honor 
was looking at that, trying to see if I had some such letter 
which does not also simultaneously name the other parties 
we have been investigating, and so far I have come across 
one letter which has the defendants’ names in it but in 
the caption it has this other party’s name that [247] we 
are investigating. 

The Court: But now, assuming that is correct, would 
it not be necessary in order to comply with the statute 
to get the same authority in order to secure the informa- 
tion that you requested from the Commissioner ? 

In other words, counsel, the statute was passed by Con- 
gress for a definite purpose and a very proper purpose 
and that was to keep as secret in the files of the govern- 
ment of the United States all of the returns on of tax- 
payers. 

The same applies to examinations of national banks and 
heavy penalties are imposed upon divulging any informa- 
tion secured by those departments. 
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Now, Congress saw fit to make some exceptions, and 
in order to take advantage of those exceptions the statute 
in my opinion must be strictly complied with. 

Mr. Strong: The provisions of the Statute referer 
regulations of the Commissioner of Internal Revenue in 
that respect. 

Mie Court: Yes 


Mr. Strong: They provide specifically that in effect 
where the testimony under disclosure is authorized by 
the Commissioner of Internal Revnue that it can be made. 

The Court: That is right. There is no dispute about 
the statute. 

Mr. Strong: Well, it seems to me that what this re- 
duces [248] down to is that there is apparently no dispute 
about the statute or reglulations, but simply whether the 
name of Vernon Hotel and Restaurant Supply Company 
covers the individual defendants, and I think that the three 
letters taken together, your Honor, will show that what 
was being investigated was everybody who was concerned 
with that partnership, and that the information and dis- 
closures sought were with reference to everybody con- 
cerned with that partnership, and that the authority was 
being granted to my mind in general terms to include 
everybody who was concerned with that partnership as a 
person constituting that partnership. 

The Court: Well, now, do you find that anywhere in 
the regulation of the statute? 

Mr. Strong: I haven’t looked at it yet in connection 
with that. Has your Honor done so? 

The Court: J couldn’t possibly go that far, counsel. 
I was in doubt about the Government’s Exhibit 54. The 
first sentence reads: 
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“The Department of Justice has requested that you be 
authorized to cooperate with the United States Attorney, 
Charles H. Carr, Souhern District of California, relative 
to criminal prosecutions against the above-named corpora- 
tions and individuals for alleged violations of the Emer- 
gency Price Control Act.” [249] 


Now, there is the acting commissioner Sherwood’s di- 
rection to the agent, Mr. Samuel Phoebus in the San 
Francisco office of special agent in charge on October 10, 
1945. That sentence is very clear. He limits the author- 
ity of Mr. Phoebus to ‘‘the above-named corporations and 
individuals for alleged violations of the Emergency Price 
Control Act.” 

He does not say to anybody else that the United States 
Attorney might see fit to examine. Now, there is the 
further comment: 

“The Department of Justice has requested—” 

That, of course, should be read in the language of the 
statute, the Attorney-General or the assistant to the 
Attorney-General, but that is cleared up, that part of the 
exhibit is cleared up in Government's Exhibit 55, the 
letter from the Department of Justice to Charles H. Carr, 
signed by Theron L. Caudle. Assistant Attorney-General, 
dated October 5, 1945, reading as follows: 

“In compliance with your request of September 27, 
1945, for the Department to secure authority from the 
Commissioner of Internal Revenue for Special Agents 
D. O. Bircher and Samuel Phoebus and Internal Revenue 
Agent J. Bryant Eustice to testify at the trial of the above 
cases and to furnish such information and documents as 
are in their possession pertinent to the cases, it was [250] 
believed from your letter that you desired that authority 
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at our earliest convenience. Therefore, we took the mat- 
ter up direct with the office of the Commissioner of In- 


ternal Revenue. 


‘We are in receipt of a letter dated October 5, 1945, 
from the Commissioner granting the request. Enclosed 


herewith you will find a copy of the letter.” 


That is sufficient to clarify the indefiniteness as I have 
stated in the Treasury Department’s letter of October 10, 
1945, marked as Exhibit 54 and particularly in view of 
the rather liberal construction in Gibson v. United States, 
oi Ped: (2d jrat page 22. 


I am going to sustain the objection of the defense. I 


don’t believe there is sufficient authority. 


Mr. Neukom: May I make one observation before 


you do so, your Honor? 
Whe Count: “Ves: 


Mr. Neukom: We have got to consider that this in- 
dictment charges that these defendants operated under the 
name of the Vernon Hotel and Restaurant Supply Com- 
pany. They operated entirely as a partnership. Your 
Honor, I don’t believe, can make this ruling without hav- 
ing read the statements that were taken at this time in 
question because it will be very apparent in reading for 
instance from Govern- [251] ment’s Exhibit 51, if you 
will read page 2, it is very obvious that the Vernon Hotel 
and Restaurant Supply Company’s aspects, their opera- 
tions which can only function through the partners, were 


very material to that investigation. Hence. as they are 
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charged in this conspiracy charged here, operating under 
their fictitious name as co-partners and of doing these 
Mew wiici are contrary to the OPA, | feel that even 
though it would have been preferable to have asked for 
the individual returns or to ask for the information as to 
the parties as individuals, that still when they replied in 
the capacities here as members of the firm of the co- 
partners and as is only apparent from reading that if your 
Honor will say that a strict literal application would be 
erroneous in a case of this character. 

ies @ourt; “ut counsel, there is no question vated! 
that these individuals are the Vernon Hotel and Restau- 
rant Supply Company. There is no question in the record 
at all about that. 

Mr. Neukom: No. 

The Court: Not only that but it has been stipulated 
by the defense counsel that they were partners in the 
operation, operating under the name of the Vernon Hotel 
and Restaurant Supply Company. 

fie. Scukatm: — Ves) 

The Court: Now, there is no request made under 
the [252] statute for the information with reference to 
these individuals. Now, can the court so contrue that 
statute and say, “Well, it doesn't make any difference. 
We have got a name here anyway and anybody that is 
connected with that company. we can secure their 
Fetes 5 

I assume that the Attorney-General and the Commis- 


sioner of Internal Revenue act with discretion under the 
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statute. Now, the request was for the Vernon Hotel 
and Restaurant Supply Company, information about that 
company. 

Mr. Neukom: Which is a co-partnership. Pardon my 
interruption. 

The Court: Suppose there were 50 partners and the 
Attorney-General I assume would go down through there 
and say, “Here are five that we didn’t make a request for 
for some reason. We will not permit that information to 
be divulged. We have other matters pending, or there 
are other matters in the Department so that we cannot 
furnish that.” 

I assume that they all act with discretion. J don’t 
believe that they just act without any consideration, other- 
wise the statute would be meaningless. 

Now, the Attorney-General and the Commissioner of 
Internal Revenue have no information as far as these 
letters are concerned that the United States Attorney here 
desires information with reference to individuals and par- 
ticularly [253] when the United States Attorney did name 
individuals in connection with another case that I believe 
is pending in this court. 

Mr. Neukom: I am not acquainted with that. 

The Court: Yes, I think so. No, Mr. Neukom, I 
am going to sustain the objection. 

Mr. Neukom: I don’t wish to keep urging the matter. 
but I do sincerely believe that my point is well taken that 
when you ask for partnership matters and when it is 


The Court: You did not ask for a partnership matter. 
Mr. Neukom: We asked for the Vernon Hotel and 
Restaurant Supply Company and when the factual propo- 
sition is that that is a partnership matter, is it necessary 
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for one government agency to write to another to go and 
explain each and every one of its factors when the truth 
of the matter is ascertainable and is known and is avail- 
able in records that had been taken previously? Is it 
necessary for the government to go and set up from one 
of their inter-departmental memorandums all of those 
factual matters? 


The Court: No. I will answer that very simply. 
Here you have asked for certain individual returns and I 
assume that the government is furnishing those to you, 
but when you don’t ask for any, you omit entirely from 
your request certain others. 


Mr. Neukom: I would agree if it was a corporation 
be- [254] cause we all know that corporations, entities 
change from day to day. In other words, you may be a 
stockholder today and you may not be tomorrow. 


The Court: 1 wall sustain the objection. 
Mie Strong’: =Mlay | be heard? 


The Court: No, I have heard enough. We will go on 
forthe mext matter. 


Mr. Strong: May I withdraw this witness for the 
present time, your Honor. and recall him tomorrow? 
line Court: Yes. 


Mr Strong: Mr, Eustice, 


JAMES BRYANT EUSTICE 
called as a witness on behalf of the government, being 
first duly sworn, was examined and testified as follows: 
The Clerk: Will you state your full name? 
The Witness: James Bryant Eustice. 
The Court: What is your business, Mr. Eustice? 


The Witness: Internal Revenue Agent. 
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(Testimony of James Bryant Eustice) 

The Court: How long have you been Internal Reve- 
nue Agent? 

The Witness: About four years. 

The Court: During all the time that is named in this 
indictment ? 

The Witness: Yes, sir. 

The Court: All right, proceed.[255}] 


Direct Examination 
By Mr. Strong: 

QO. Mr. Eustice, during 1945 did you in your official 
capacity have occasion to investigate the income tax re- 
turns of the Vernon Hotel and Restaurant Supply Com- 
pany? A Yes, sir, | did, 

©. And did you some time in the past, during the 
last year, receive authority from the Commissioner of 
Internal Revenue to give certain information in connection 
with that matter to the United States Attorney or his 
assistants? iio eS: 

Mr. McLaughlin: Well, that is objected to as a con- 
clusion. JI submit he has some written documents. 

Mr. Strong: Yes. I am going to call for it now. 

©. Do you have that authority in writing? 

i @XCES, 

QO. May I see it? 

ee Yes. (Handing . docimient:, ) 

Mr. Strong: Counsel will stipulate that this may 
be offered in evidence. 

The Court: In evidence. 

The Clerk: Government’s [Exhibit 56 received in evi- 
cence: 


(The document referred to was received in evidence 
and marked as Government’s Exhibit No. 56.) 
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[GOVERNMENT’S EXHIBIT NO. 56] 


{ Crest | TREASURY DEPARIMENT 
Onicerar Washington 
Commissioner of Internal Revenue 


Address Reply to 
Commissioner of Internal Revenue 
and Refer to 
GCE beU 
402579 Oct 10 1945 
402580 
402581 
402582 
402583 
402584 
Mr. J. Bryant Eustice, 
Office of the Internal Revenue Agent in Charge, 
Subway Terminal Building, 
417 South Hull Street, 
Los Angeles 13, California. 
Inre: Southern Cahfornia Meat Company, 
Southern California Meat Company No. 2, 
Central” Pachine “Gonipany, 
Vernon Hotel & Restaurant Supply Company, 
Hyman Stillman, 
Low Seeal or Sieeal, aid others 
Los Angeles, California. 


Dear Mr. Eustice: 

The Department of Justice has requested that you be 
authorized to cooperate with United States Attorney 
Wiaress) Carr of the Southern District of California 
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relative to criminal proceedings against the above-named 
corporations and individuals for alleged violations of the 
Emergency Price Control Act. The United States Attor- 
ney has asked that you be allowed to testify in the trial 
of the case and furnish pertinent information and docu- 
ments in your possession. Mr. Carr states that a Grand 
Jury investigation is now in progress presumably at Los 
Angeles, California. It appears that your testimony and 
cooperation is desired with respect to certain information 
obtained by you while making a preliminary investigation 
of the Southern California Meat Company and the men- 
bers of a partnership called the Vernon Hotel and Res- 
taurant Supply Company. 


402579 
402580 
402581 
402582 
402583 
402584 


You are hereby authorized to cooperate with Mr. Carr, 
to furnish any pertinent documents to his office, and to 
appear in response to a subpoena in any criminal proceed- 
ing as a witness for the Government, testifying as to 
the facts discovered in your investigation and as to any 
other material circumstances of which you have knowledge 
and in respect to which your testimony may be desired 
by counsel for the Government. 

Very truly yours, 
Wm. T. Sherwood 
feh Acting Commissioner. 


No. 1636/7 Crag@ov. Hoe 56 in Evid. 6/19/46. Cross: 


United States of America Ses) 


(Testimony of James Bryant Eustice) 


Q. By Mr. Strong: And did you at any time during 
your [256] investigation prior to receiving the letter 
reveal any information to anyone outside of your agency? 

ie No, sir, | did tiot. 

Q. Now, in connection with your investigation, about 
when was that conducted? 

Pee Mo you mind it I reter ta miy notes? 

Mr. McLaughlin: I can’t hear you. 

The Witness: I asked if 1 might refer to my notes 
as to the time. 

Mr. McLaughlin: I have no objection to Mr. Eustice 
looking at his notes to fix a time. 

The Witness: My first contact with the Shubins was 
on August 7, 1945, in the special agent’s office. 

QO. By Mr. Strong: And was that contact in con- 
nection with your investigation of the Vernon Hotel and 
Restaurant Supply Company ’ 

Mr. McLaughlin: That is objected to as calling for 
a conclusion. 

(vero. Oh, nom @ verre Wiitiis aqverw petty 
objection. 

The Witness: Yes, it was. 

OQ. By Mr. Strong: And will you state the first time 
that you contacted any one of the defendants in this case 
in connection with your investigation of the Vernon 
Hotel and Restaurant Supply Company? [257] 

A. The first date I went to their ofice was on August 
11, 1945. I began the audit at that time. 

OQ. What was the purpose of your call at the office 
which you have just described? 

A. Tt was to make an audit of the books and records 
of the Vernon Hotel and Restaurant Supply Company, 
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as well as an income tax investigation as to the accuracy 
of the figures in the amended returns. 

Mr. McLaughlin: Would you speak up, please? 

The Court: Will you speak a little bit louder’ Miss 
Bennallack, read the answer. 

(Answer read.) 

©. By Mr Strong: That was the returns of the 
Vernon Hotel and Restaurant Supply Company ? 

A. Yes, it was. It also included the individual re- 
turns. 

Q. I show you Government’s Exhibits 46, 47, 48 and 
49 for identification, and ask you whether these are the 
returns that you referred to as the returns of the Vernon 
Hotel and Restaurant Supply Company. (Handing docu- 
ments. ) 

A. Those are the partnership returns that were being 
audited, yes. 

Q. On this first occasion when you went to the office 
of the Vernon Hotel and Restaurant Supply Company, 
who did you speak to then? [258] A. Well— 

Ome Ontie detendants, | mean, it any oO; them 

A. I believe the three of them were there at that time. 

The Court: Will you speak a little louder so that 
everyone can hear you? 

The Witness: I believe the three of the defendants 
were there at that time. 

Q. By Mr. Strong: And did you have a discussion 
with any of the defendants concerning the returns or 
the income of the Vernon Ilotel and Restaurant Supply 
Company ? 

A. You mean at that particular time? 
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QO. Now, did you have subsequent conversations with 
any of the defendants in that connection? 

A. Yes, from time to time all during the audit and 
investigation. 

QO. Can you state approximately how many times you 
spoke to one or more of the defendants in that respect? 

A. Not specifically. The investigation was— 


Q. I don’t believe you heard my question. I asked 
you how many times. A. How many times? 

QO. Yes, how many times you spoke to one or more of 
the defendants in that respect. [259] 

A. All during the investigation? 

ee es; | 

A. Well, I was going to explain that the investigation 
went on for probably two months and I had occasion to 
speak to them several times a day. The other times, 
well, there might be several days then that I didn’t speak 
to any of them but I just worked on the books or made 
outside investigations. 

Q. These books that you speak of, where were you 
working on those books? 

A. At their place of business. 

Q. At the Vernon Hotel and Restaurant Supply Com- 
pany? 

7 Yes. To be technical it wasmt im’ their ofice. ‘It 
was in Mr, King’s office in that building. He let us 
use the office as they were cramped for space. 

QO. And the books you examined were the books of 
the Vernon Hotel and Restaurant Supply Company ? 

A. ©69Yes, they were. 
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OQ. Now, did you at any time during these investiga- 
tions have any discussion with any of the defendants here 
concerning the source of income of the Vernon Hotel and 
Restaurant Supply Company during 1942, 1943 and 
1944? 

Mr. McLaughlin: That calls for a yes or no answer, 
Mr. Eustice. 

The Witness: Yes, I did. [260] 


O. By Mr. Strong: And did you in the course of 
your investigation first investigate one or two or did 
you investigate them all? Were you investigating them 
all at once simultaneously ? 

A. Well, some features of it would be investigated 
all at once, but then there was an attempt to— 


Mr. McLaughlin: Just a minute. I submit that the 
question has been asked and answered. He said “certain 
features” and I submit it 1s immaterial anyway whether 
he investigated them all at once or separately. 

Q. By Mr. Strong: These conversations which you 
have referred to which you have had with these defend- 
ants concerning the income of the Vernon Hotel and 
Restaurant Supply Company, did they or any of them 
at any time tell you what the source of their inconie was? 

Mr. McLaughlin: That is objected to as being leading, 
suggestive and hearsay—not hearsay, but leading and sug- 
gestive and immaterial. 

The Court: What is leading and suggestive to just 
ask them if they did a certain thing when he could not 
possibly put in the mouth of the witness the answer he 
expects? How could he ask that question, counsel? 
I will overrule that. Proceed. 
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The Witness: Yes. There was considerable addi- 
tional income over what was reported on the original 
returns and in [261] answer to the question as to the 
source of that income which of course was necessary to 
ask, well— 

Mr. McLaughlin: Just a moment. Your Honor, he 
is not stating a conversation now. He is stating some- 
thing else. 

The Court: Listen to the question and then answer 
it. 

Q. By Mr. Strong: Can you fix the date as closely 
as you can of the first conversation that you had with any 
one of the defendants during your investigation which 
you received information from any of the defendants as 
to the source of their income of the Vernon Hotel and 
Restaurant Supply Company? 

”. Whe approximate date, | can. It sould be -within 
the first day or two of the audit. It would be necessary. 

QO. And who did you speak tor 

A. Most of my conversations were with William 
Shubin. 

@> The defendant in this case? 7 em CS as iis 

Q. And on this first conversation, will you state 
where it took place? 

A. In the office where I was working. 

©. Who was present? 

A. Well, the first time we had any conversations I 
believe to the best of my knowledge William Shubin and 
Frederick Shubin and probably Jack Kissel was_ there. 
We had so many conversations that— [262] 
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O. Mr. Eustice, would you mind my asking you again 
to speak up loud enough if you can. We can’t hear you. 
Imcan t hear you back here. 

A. Yes, I will. 

©. Do you recall what yo said and what answer you 
received from the defendant William Shubin on those 
occasions which you have described concerning the source 
of income of the Vernon Hotel and Restaurant Supply 
Company ? 

Mr. McLaughlin: Your Honor, before I make an 
objection I would like to ask permission of the court to 
ask Mr. Eustice a few questions on voir dire. 

ie Gout Proceed: 

By Mr. McLaughlin: 

QO. Mr. Eustice, in connection with the discussion that 
you have just stated you had, your purpose in having that 
discussion was to obtain information as supplementary 
to the returns of the Shubins. Is that right? 

Yes, sir. 

©. And to incorporate that information in documents 
and records and file it with the Internal Revenue De- 
partment in connection with the Shubin returns? 

A. Yes, sir. I would make a report. 

Mr, McLaughlin: Your Honor, I submit that the 
question is an improper question and that it is an attempt 
to circumvent the rule which we have just been arguing 
here today, in [263] other words to put in evidence in- 
formation which the government has obtained orally 
under their duties in obtaining information with respect 
to returns. 

Mr. Strong: If your Honor please, there were being 
investigated the income tax returns of the Vernon Hotel 
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and Restaurant Supply Company, the entity, the partner- 
ship, and also of the individual partners. The witness 
is being asked concerning the returns and his investiga- 
tions relative to the Vernon Hotel and Restaurant Sup- 
ply Company. — 

Now, it is probable that during the conversations and 
the investigations which were being carried on concern- 
ing the Vernon Hotel and Restaurant Supply Company 
which | may say parenthetically is the entity or the 
person whose books were being investigated because they 
were the books of the Vernon Hotel and Restaurant 
Supply Company, during this witness’ investigation of 
those books and in the course of that concern as he was 
working on the books, he had conversations with the 
defendants which revealed the source of income and other 
matters concerning the Vernon Hotel and Restaurant 
Supply Company. 

Now, of course I think it is obvious that those con- 
versations must have had some connection with the 
charges in this case. Otherwise I would not be taking 
this time to bring them out, but the mere fact that the 
witness under the ruling of your Honor, based upon the 
authority in that letter, [26+] cannot testify concerning 
matters which he obtained in questioning the defendants 
concerning their own income tax returns, I don’t think 
in any way should preclude the witness’ bringing out 
any information which he obtained in investigating the 
returns of the Vernon Hotel and Restaurant Supply 
Company. 

The Court: I have held that. That was the specific 
request that you had authority for. That is perfectly 
all right. 
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Mr. McLaughlin: ‘That is as to Vernon Hotel and 
Restaurant Supply Company. 

The Court: Yes, that is right. 

Mr. McLaughlin: Your Honor, could I ask two 
more questions in view of that? 

itine ‘Court: Yes, 

OQ. By Mr. McLaughlin: Mr. Eustice, were you 
questioning the Shubins and Mr. Kissel with respect 
to their personal income tax returns? 

A. Well, the first thing I had to establish was the 
income of the partnership. 

Q. Now, a partnership does not file a return that 
breaks down where they get their money, does it’ 

The Court: Well, it might or might not, counsel. 
We are all familiar ewith those returns. [ any sue 
when you file your return you get your source mostly 
from the legal profession. [265] 

Mr. McLaughlin: Nour Honor, | am not an income 
tax lawyer either but I do know this and I think Mr. 
Eustice can describe it, that if individual partners file 
their own return and the partnership files a report so 
to speak. that such returns have been filed, and I would 
like to ask this witness to enlighten the court and the 
jury on the distinction between an individual return and 
a partnership return as it 1s referred to as to the dis- 
tinction as to what they set forth generally. 

The Court: All right, 


The Witness: Well, the individuals only pick up 
their distributive share of the net income as shown on 
the partnership return. The amount of that income has 
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to be ascertained from books and records of the partner- 
ship, and the partnership return should reflect the proper 
income of the operations of the partnership and the 
type of operations of that partnership. 

QO. By Mr. McLaughlin: What is the form number 
of the partnership return? A. 1065. 


©. Now one of the purposes of your questions to the 
Shubins was to verify the amount shown on the partner- 
ship return as gross income or gross receipt. Is that 
right ? “A, hat is correct. 

Q. And another purpose of vour questioning the de- 
fend- [266] ants was to ascertain their individual in- 
comes ? 

A. Well, after it had been determined on the books 
of the partnership it was just a matter of making a 
distribution of that income. 

Mr. McLaughlin: That is all I have, your Honor. 

The Court: Proceed, counsel. 

Q. By Mr. Strong: Then as I understand it, almost 
your entire audit and investigation related to the part- 
nership, is that right? A. That is correct. 

Q. And the income which you were questioning or 
auditing or investigating was the income of the partner- 
ship. Is that right? 

A. Well, that was the large part of the income, from 
the partnership. 

Oar Yes. 

A. The other returns were also investigated for any- 
thing that might be on those individual returns. 

QO. The books which you examined, whose books were 
they? A. The books of the partnership. 
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Q. Did you ever examine any books of the individual 
defendants in connection with your investigation? 

ee INO, Sit, 

©. Were any such books offered or shown to you? 
[267 | A, They were 110i. 

QO. So that the only books you examined at any time 
there were the partnership books? 

A. The books of the partnership. 

Q. And all your questions which you asked related 
to the reports on the books of the partnership? 

A. Substantially all. 

Q. And this conversation which I asked you about, 
the first conversation which you had which you gave 
the approximate date of as being a few days after you 
started the investigation, that conversation was with 
William Shubin? 

A. Well, if you don’t mind, I would rather clarify 
how these conversations would come about. 

ihe Court: All neht. 

The Witness: During the course of an audit, well, 
we would run into certain items that we would want 
clarified, and then I would ask the questions about those 
whenever the partners were available, when they came into 
the office or maybe we would request them to come into 
the office and give that information, and it would almost 
always be on specific items in connection with the audit. 

OP Byatt Strong: The audit of the hodks Gf the 
Vernon Hotel and Restaurant Supply Company? 

A. Of the partnership, yes. 

©. Of the partnership. Now, going back to this 
first [268] conversation which you said you had a few 
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days after you started with William Shubin, was that 
the first person you talked to? 

A. Well, in answering that I meant it to be a general 
statement that our first conversations took place probably 
about two to three days after the audit. That is, I would 
have questions to ask regarding the income on the returns. 

QO. What I am trying to get as closely as I can is the 
name of the defendant with whom you had the first con- 
versation, if you recall. 

A. Well, William Shubin, I believe, was the first one 
at that time. 

Q. That is the best recollection you have? 

Ee YS, SIF. 

©. And do you remember as part of your conversa- 
tion asking William Shubin about the cash which they 
had during 1943 in the partnership? 

Mr. McLaughlin: I assume that is to be a yes or 
no answer. 

The Witness: Would you mind stating the question 
againe 

QO. By Mr. Strong: Yes. Did you discuss with Mr. 
Shubin the question of how much cash they had available 
during 1943 in the operation of the partnership? 

A. Yes. I had some conversations. 

Q. And did Mr. Shubin give you an answer to your 
[269] questions in that respect? 

A. Well, during the year 1940— 

Mr. McLaughlin: Pardon me, but you should answer 
that yes or no if you can instead of stating what he 
said. 

The Witness: Could I have the question again, please? 

(Question read.) 
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The Witness: Yes, he did. [270] 

QO. By Mr. Strong: Did Mr. Shubin during that 
conversation indicate to you the source of the money which 
was being put into the Vernon Hotel and Restaurant 
Supply Company operations during 1943? 

Mr. McLaughlin: That is a yes or a no, also. 

A. Yes. 

QO. By Mr. Strong: And will you tell us what Mr. 
William Shubin stated to you? 

Mr. McLaughlin: Now, your Honor, we wish to 
object on the ground that it is not the—I will withdraw 
that ground—on the ground that it is immaterial and it 
is not tied down. There is no question that it is tied 
down to any particular item on this partnership return. 
In other words, if there is a number so and so on the 
partnership return that relates to the available cash that 
was used as capital, then I submit that possibly the ques- 
tion might be proper. But this is an indirect method of 
setting into evidence all the Internal Revenue Depart- 
ment obtained regarding the present Shubin operations. 

The Court: Suppose he did not ask him about in- 
dividual items. You are assuming that he did. This 
question is proper, if he told him anything about the 
source of his income. Proceed. 

Mr Strong: Would you speak up in your answers, 
again Mie mustice. [2/1] 

A. All right. That is regarding the—IJ understand 
the question to be regarding the actual cash that came 
into the business during 1943. 

O. ‘That 16 right. 

A. Well, there was cash from two sources: it was 
from the payment of regular bills that had been sent 
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out by the company, that is payment for merchandise 
billed at OPA ceiling prices. 

Whe Court: That is what he told you? That 1s what 
he told you? 

The Witness: That is what he told us in regard— 

The Court: To the income? 

The Witness: As shown up on the records. 

die Court: All right. 

The Witness: That is regarding a specific account. 

he Court: Allriche | 

A. And the other was cash that was from overcharges, 
that is charges made over the ceiling price that was paid 
mostly in cash. 

eb, Mt. strong, And did hevstate to you at that 
time what had been done with this over-ceiling cash when 
it had been received in the first instances? 

Mr. McLaughlin: The same objection I made to the 
last question; and I want to add to it the fact that there 
is no particular item of a book that is before this witness 
that [272] he is identifying, and all secondary evidence 
for that reason; and further, that the question is leading. 

The Court: Overruled. Proceed. Repeat the ques- 
tion. 

(Question read by the reporter.) 

A. Well, when I was asking the defendants about 
fish 

Qte Court: Which oner 

The Witness: Wiailhiam Shubin. 

iies@omt. All right 

A. It was regarding specific items there. 

Mr. McLaughlin: May I interpose an objection, your 
Honor ? | 
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The Court: Yes. Specific items, now mention the 
items that you asked him about. 

The Witness: Well, for instance, we would be making 
an analysis of an account like—I believe it is described 
as “additions and withdrawals to capital’ and as to what 
that account was made up of; and that account was made 
up of both cash, then, that came in payment of regu- 
lar— 

Mr. McLaughlin: Wait. Is this witness testifying 
as to what Mr. Shubin said, or is he describing an ac- 
Counts tO its contents, If he is attemptine to do that, 
it is not the best evidence. 

The Court: Well, you have not let him answer. Are 
vou testifying to what Mr. Shubin told you? 

The Witness: Yes. [273] 


The Court: Yes. All right; proceed. 

A. That is in answer to what the cash was that went 
into that account. Well, it was cash from two sources 
there and it was shown up on the books. There was 
sopaiuen cash received for the day; part of that cash 
was in payment of accounts receivable, which were 
credited to ‘‘accounts receivable’; part of it were cash 
sales which were credited to ‘‘cash sales”; part of it was 
from cash from overcharges that was credited to “ad- 
vances and withdrawals.” That was the amount that 
would be picked up as additional income. 

The Court: That is what he told you? That is what 
he told your 

The Witness: That is what he told us the account 
Was lide Wy On. yes, 


The Court: All right; proceed. 
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QO. By Mr. Strong: And did he at any time during 
that conversation disclose to you what they did with this 
cash which they received, where they kept it? 

Mr. McLaughlin: Objected to as immaterial where 
they kept it and also as leading and suggestive. 

The Court: It might go to the question of intent, 
counsel. Overruled. 

A. It went into the regular business bank account. 

The Court: What did? 

The Witness: The money, cash. [274] 


QO. By Mr. Strong: You mean the overcharges? 
Ey CS. 


The Court: What did he do with the other money; 
where did that go, the regular charges? 

The Witness: It was all deposited at the same time. 

The Court: Very well; proceed. 

QO. By Mr. Strong: Did you have any conversations 
of this type with any of the other defendants during 
your investigation? 

A. Well, there was conversations with all three of the 
defendants; there would have to be during the investi- 
gation, although most of the time the answers came from 
William Shubin; that is, the other defendants for the 
most part would not give a decisive answer on the opera- 
tions of the business. 

Q. But, were the other defendants present during 
these conversations? 

A. At times, sometimes, ves: and sometimes, no. 
Sometimes I had conversation with the other partners 
and William Shubin was not there, either, but most of 
the information finally came from William Shubin. 
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Mr. Strong: Your Honor, this witness is going to 
be on the stand for quite some time. I realize it is not 
quite five o’clock yet, but I was wondering if I could 
ask your Honor’s indulgence to have an adjournment 
at this time so that I can re-arrange some phases of this 
questioning and [275] take less time later on? I had ex- 
pected to put in other evidence at this time but I have 
not been able to in view of your Honor’s ruling, and I 
think that a lot of time will be saved subsequently if I 
can organize this witness’ questioning a little better. 
We had not anticipated using him so soon and I was 
going to use him tonight, myself. ; 

The Court: Most of our courts here adjourn at 4:30. 
I have such a crowded calendar is the reason I have had 
to hold longer sessions. 

(Whereupon, the court admonished the jury and an 
adjournment was taken until 10:00 o’clock a. m. of the 
following day, Thursday, June 20, 1946.) [276] 

Los Angeles, California, Thursday, June 20. 1946, 
OC Oa 

The Court: Mr. Cross, call the calendar. 

The Clerk: Yes, your Honor. No. 18367 Criminal, 
United States vs. William A. Shubin, Frederick Alex- 
ander Shubin and Jack L. Kissel for further jury trial as 
to all three defendants. 

Mr. Strong: The government is ready. 

Mr. McLaughlin: The defendants are ready and are 
all in court. 

The Court: Stipulate that the defendants are in court? 

Mr. McLaughlin: So stipulated. 
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Mr. Strong: So stipulated. 


The Court: Stipulate that the jury are present, gen- 
tlemen? 

Mir. Strong: So stipulated. 

Mr. McLaughlin: So stipulated. 

Mi strons: Mr. Eustice. 


E-AMisS Sik ai OU Sticr, 


the witness on the stand at the time of adjournment, be- 
ing previously duly sworn, was examined and _ testified 
further as follows: 


Direct Examination (Cont’d) 
By Mr. Strong: 


©. You are the same Mr. Eustice who testified here 
[279] yesterday? oe Yess coin, 


Mr. McLaughlin: Mr. Strong, could I interrupt you 
just a moment? 


If your Honor please, at this time and in the possible 
interest of saving time in this case I have a motion which 
I desire to make which is directed at the indictment in 
this case and proceedings before the grand jury, and I 
believe that the motion is well taken and if it is granted 
would end the case. 

Now, I appreciate the fact that we are just starting 
here with a witness and I teel it would probably take a 
half hour to argue that motion. If your Honor wishes 
to hear it now or wait until later in the day it is agree- 
able with me. The only thing is that if it is good there 
is no need to proceed further with the witness. 
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Whe Court: “Vell, 1 will hear at later. Proceed. [2a] 

Mr. Strong: Your Honor said you would hear it later? 

Whe Comrt: Yes. 

©. By Mr. Strong: Now you were testifying yes- 
terday concerning your investigation into the income of 
the Vernon Hotel & Restaurant Supply Company and 
concerning your discussions respecting that income with 
the various defendants in this case, as you recall. Now, 
about how long a time did you spend on the premises of 
the Vernon Hotel & Restaurant Supply Company in con- 
nection with this investigation of its income? 

A. Well, the period of time covered a period of about 
two and one-half months. 

Q. And how often were vou there during that period? 

A, On the premises? 

©. Yes. 

A. Oh, I would say more than 50 per cent of the 
time. 

©. In conducting your investigation of that income 
whom did you question as to the income and its sources 
and various other facts which you were inquiring about? 

A. Well, I had occasion to question any of the part- 
ners that would be there and available at the time. 

OF) Won mean the defendants mm this case? 

Aa aces. 

©. And did you always question one or more of the 
partners, the defendants? |281] 

A. | dowt understand that there is a difference be- 
tween the question and the other question I just an- 


swered. 
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©. Iwas wondering whether you always directed your 
questions to them, or whether there were any other per- 
sons there whom you questioned in that respect? 

A. At their office? 

Oo Yes, A. No; not that I recall. 

©. Now, I don’t understand your answer. Do you 
mean you do not recall questioning anybody else, or do 
you mean you do not recall what happened? 

A. I do not recall anybody else being present in the 
office at the time. 

©. I see. So that all your questioning was of the 
three defendants? A NES, site 

Q. And, as I understand your testimony, examination 
was into the source of the income of the partnership? 

Eee Yes: it was. 

OQ. As I understand, what you were concerned about 
primarily was the difference in the income reported on 
the amended tncome tax returns which are here in evi- 
dence of the Vernon Hotel & Restaurant Supply Com- 
pany—the difference between the sums on the amended 
returns and the sums which had originally been reported, 
ieatmay right? [262 | 

A. No: not exactly. My function was to determine 
the correct income of the partnership, irrespective of 
what was on the amended returns. 

QO. I see. Did you discover that there was income 
which the partnership had derived during the years 1942, 
1943, and 1944, which was not on the original income 
tax returns? 

Mr. McLaughlin: If your Honor please, that is call- 
ing for a conclusion and it is not the best evidence and 
it is immaterial. 
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The Court: Repeat the question, please. 

(Question read by the reporter.) 

thes Geum, Overruled, 

A. Yes; I did. 

O. By Mr. Strong: And how much was the sum 
for the three years which was not reported on the original 
income tax returns? 

Mr. McLaughlin: Again, your Honor, we object on 
the ground that it 1s immaterial, calling for a conclu- 
Silom, and 1s i0t the best evidence. 

Whe Court; Overruled, 

Mr. McLaughlin: May the record show that the wit- 
ness is looking at some notes now and apparently is re- 
freshing his recollection? 

Ge Court: Yes. 

Mr. McLaughlin: And before he answers, your 
Honor, I [283] think that there should be some founda- 
tion laid as to what he is looking at, if he is going to 
testify from some notes. 

The Court: That is correct. 

@ By Mr. Strong: Haye you at present 10 exact 
recollection of the amount that I asked for? 

A. I can tell you, yes, approximately within probably 
two or three thousand dollars. 

QM. Without refreshing your recollection? 

A. Yes, sir. 

Q. Would you do so, please? 

Mr. McLaughlin: The same objection that I made to 
the previous question, immaterial and not the best evi- 
dence. 
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dhe Court: He may answer. 

A. About $144,000. [284] 

Q. This sum of $144,000, did you discuss that sum 
with the three partners, the three defendants in this case, 
or any one of them? 

A. Not that particular sum, but the items that made 
up that sum. 

©. In other words, you took separate items which 
you questioned them about? 2 Unat eis correct. 

Q. Which ultimately totaled the sum that you just 
gave us? Ce Cee i, 

Q. Which of the three defendants did you talk to 
about that money? 

m™ Well, during the examination I ead as I have 
mentioned occasion to talk to all of them. Most of the 
conversation was with William Shubin. 

©. But you did talk to all three of them? 

Mr. McLaughlin: Your Honor, that question has been 
asked. It was asked yesterday. 

Mhe Court: Yes and asked again today and it has 
been asked twice now. Proceed, counsel. 

QO. By Mr. Strong: Did the defendants state to you 
the source of this $144,000 of partnership income? 

Mr. McLaughlin: That is objected to on the ground 
that it is calling for a conclusion and does not state the 
times, [285] places, parties present or who said it. and 
further that it is immaterial. 

The Court: The first part of the objection. of course, 
is frivolous. The rest of the objection is good. Lay a 


better foundation. 
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By Mr. Strong: 

Q. Did you discuss with the partners these various 
items that you mentioned as making up the total amount 
ultimately on any one occasion or on different occasions? 

A. On different occasions. 

Q. And did you discuss separate items on separate 
occasions ? 

Mr. McLaughlin: That is objected to as having been 
asked and answered. 

The Court: He said he had. Counsel, he has answered 
these questions. He said he had discussed it with all the 
defendants several times. 

Me, Strong: All right, your Honor. 

©. Will you state, giving the date if you can as closely 
as you can, and stating the place where the discussion took 
place and giving the names of the persons present and stat- 
ing who it was of the defendants with whom you discussed 
the matter 

The Court: And what they said. 

QO. By Mr. Strong: And what they said beginning 
with [286] the first time and going through each of the 
incidents. 

Mr. McLaughlin: Now, your Honor, I just want to 
make an objection in view of the fact that he has also 
asked for the conversation. J want to object on the 


ground that it is immaterial and is not the best evidence. 
The Court: What would be better evidence than their 
oral statements? 
Mr. McLaughlin: Your Honor, | am going to submit 
to your Honor’s ruling on it. T don't care to argue it. 
The Court: No. I want to know. IJ want to be ad- 
vised. If there is better evidence than the oral statement 
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I want to know what it is. You say it is not the best 
evidence. Now, if there is better evidence than an oral 
statement I want to know what you have in mind. 

Mr. McLaughlin: I can’t tell yet what is going to be 
said, your Honor. I don’t know whether they are going 
to talk about the contents of books or what. 

The Court: Well, so far he has just asked him what 
was said. He hasn’t asked about books or records. All 
right, proceed. 

QO. By Mr. Strong: Would you go ahead, please? 

A. Well, in order to determine the 

Mine Court: No. Thewfirst question is tix the time 


as near as you can. 

The Witness: Well, the first conversation we had 
was [285] probably two or three days after the audit 
began. 

The Court: Now when did the audit begin? 

The Witness: August 11, 1945. 

The Court: All right. Now, where was this conver- 
sation? 

The Witness: In the same building that the partners 
had their place of business: that is the Vernon Hotel and 
Restaurant Supply Company. 

The Court: Now, who was present? 

The Witness: William Shubin, Frederick Shubin and 
possibly Jack Kissel. 

The Court: You are not sure about Jack Kissel? 

The Witness: No. 

The Court: All richt. go ahead, What was said? 

The Witness: Now, that is hard on this to—that is 
bringing out one particular conversation as the particular 
date. During the course of the audit questions were being 
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asked continuously as the items came up. It is hard to 
explain and it is easier to say that the conversations were 
had with William Shubin or various other members of 
the partnership at different times during the audit and 
what they said during those conversations. 

The Court: Well. the question is to the best of your 
recollection what was the conversation at the first confer- 
ence when you discussed these matters. 

The Witness: Well. our first discussion I believe was 
on [288] the method of handling the overcharges that 
were made on the sale of meat. 

Mr. MecLanghlin: Your Honor, 1 move to strike that 
statement. 

Whe Court: It may co out. Thatis a conclusicm on 
yours. You must state as near as you can what you said 
and what they said, if you had any conversation, and who 
spoke. 

The Witness: Well, T questioned the partners regard- 
ing this account called Additions and Withdrawals to 
Capital, as to what that account was made up of. 

The Court: Now. who did you address that question 
to? 

The Witness: William Shubin was one. 

The Court: What did William Shubin reply? 

The Witness: That that account had been used for 
recording cash that was received from overcharges. 

The Court.” Was anything else said in that conyersa- 
tion? 

The Witness: Well, he was questioned as to the man- 
ner in which that cash was accumulated or put into that 
account. The answer was that as the cash was accumu- 
lated it was accumulated and was kept some place at the 
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taxpayer's residence and from time to time as they needed 
the money in the business for the business operations it 
was deposited to their business bank account and the credit 
was to this account, additions and withdrawals from 
capital. 

From time to time they withdrew money from the busi- 
ness [289] and charged it against this account. That 
money that was withdrawn was deposited, some of it, to 
their personal bank accounts. Sometimes it would be put 
back into the business in this same account. 

MicsGourt: Proceedi@Mr. Strons. 

Q. By Mr. Strong: Did William Shubin during that 
conversation disclose to you the source of this money? 

Mr. McLaughlin: That is objected to as leading and 
suggestive and immaterial. 

The Court: Leading and suggestive? I don’t know 
how you can ask it any other way. Immaterial of course 
is always a proper objection if counsel feels it is. Over- 
ruled and exception allowed. 

The Witness: Well, the source was from cash receipts 
from overcharges. 

The Court: That is what he said, was it? 

The Witness: Yes, sir. 

Q. By Mr. Strong: Did he say what overcharges? 

Mr. McLaughlin: The same objection, your Honor. 

die Court; All right, Overruled 

ihe Witmess: Yes, tron the sale ot meat, 

O. By Mr. Strong: New, do you recall the second 
time that you had any conversation with any one of the 
defendants concerning the source of income or the income 
of the Vernon Hotel and Restaurant Supply Company? 


[290] 
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A. Well, I had another discussion of another account 
used for a similar purpose during the year 1944. That 
is, this account was used during the year 1944, [191] 

©. When did the discussion take place and where and 
who was present and what was said by you and the person 
whom you were addressing? 

A. Well, this account was 


Mr. McLaughlin: Just a minute. Did he say he was 
addressing William Shubin on this occasion? 

The Court; He has not Stated yet. 

Mr. McLaughlin: Well. I object on the ground there 
is not a proper foundation. 

The Court: Lay a further foundation. 

Q. By Mr. Strong: Would you please answer my 
question as to when, where, and with whom you spoke on 
that occasion, first, before you go into the conversation 
itself ? 

A. Well, the exact time—I can only approximate. 

WiesCaurt: Phat 1s all you hase todo, 

A. It was during the first part of the examination. 

O- by Mr. Strong: Can you give the moni and 
Pieevear ¢ 

A. Well, the month would be August. 

UhesGourt: What year? 

The Witness: 1945. 

O. By Mr. Strong: “And where was it? 

A. In the building where the Vernon Hotel & Res- 
taurant Supply Company had their place of business. 

QO. And who was present? [292] 

A. Both Wilham and Fred Shubin, and at the time 
that this account that | was goine to discuss—there was 
naturally several discussions on it. 
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OQ. Well, taking just this one that you are referring 
to, taking the first discussion, will you state what you 
said to either William or Fred Shubin and what they said 
to you? 

A. Well, my discussion on that account would be 
questioning regarding items in that account as they came 
up during the examination, as to what the account was 
used for, and any particular items that were in that 
account. 

QO. And were you still investigating into the source of 
the income of the Vernon Hotel & Restaurant Supply 
Company ? Doe Vesa sit. 

QO. And were your questions on this occasion directed 
toward that end? Ao Yes. isir: 

Mr. McLaughlin: Your Honor, that question has 
been asked and answered. 

pie Court: «Yes. 

Mr. McLaughlin: There is no question but what they 
were investigating it. 

The Court: It has been asked and answered, Mr. 
Strong, 

Mr. Strong: J want to be sure, your Honor, in each 
instance, that he is talking about the Vernon Hotel & 
Restaurant Supply Company account, rather than the 
individual [293] in view of your Honor’s ruling. 

The Court: TI think that is correct. It must be shown 
that the conversation is directed to a particular subject. 
All right. 

A. As far as persons present, I have omitted, prob- 
ably, in the other conversations to state that at all times 
or substantially at all times Special Agent Samuel J. 
Phoebus was present during these conversations. 
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Q. Now, going into the conversation on this occasion 
which you have just told us about, will you state what 
the conversation was, what you asked and what was 
answered to you? 

A. Well, the discussion on that was had with all three 
was deposited to this account. 

QM. And what were you told and by whom? 

A. And I was told that the money that went into 
this was from overcharges made from the sale of meat. 


Q. Who told you that? 

A. Well, I asked as to the source of the money that 
partners there. 

©. On this occasion? 

Mr. McLaughlin: Your Honor, I move to strike the 
last two answers unless the witness can testify who told 
him that. 

The Court: Well, if they were all three present there, 
I do not believe, counsel, that on the first count of 
the [294] indictment it is necessary to identify the par- 
ticular individuals. It goes to the weight of the testimony, 
because, under the first count, they would all be bound. 

Mr. McLaughlin: Your Honor, just may I make this 
further observation? 

Ties Gonrt.* Yes. 

Mfr. McLaughlin: If he cannot do it, if he cannot 
recall, I think the record should show whether he can 
recall who said it. 

Where ont Oleyes< that 1s riche 

Q. By Mr. Strong: Jf you can remember who said 
it, please state his name: if you can't. state that you do 
not remember. 
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A. Well, as I have mentioned before, definitely, that 
all my conclusions were, I believe, or substantially all of 
them regarding the business, were discussed with William 
Shubin. My discussion with other partners—well, I was 
usually referred back to William Shubin for the answer; 
that they did not ordinarily take the responsibility of 
giving me the answer to any of these problems. 

©. And on this occasion which you have just dis- 
cussed, do you recall who it was that gave you the 
answer which you have stated? 

A. Well, I got the answer from William Shubin, as 
on most other phases. [295] 

QO. And that was in the presence of what other part- 
ners, if any? 

A. Well, I recall that this account was discussed dur- 
ing the presence of Fred Shubin. I wouldn't say definitely 
whether Jack Shubin was in the office at that particular 
tinie—or, I mean Jack Kissel. 

The Court: In this conversation did you have any 
specific item or amount that you had before you? 

The Witness: Yes; we had this particular account 
that we were making an analysis of, the exchange account 
nena: 

The Court: All right. 

The Witness: I can 

O> By Mae Strong: And was he 

The Witness: from my work papers I can tell. 
you the figures of additional income that were determined 
in that particular account. 


I am sorry. 


©. You mean you can’t recall without refreshing vour 
recollection from the work papers? 
Pee \Vell 1 can recall approximately, 
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Q. If you can recall without refreshing your recol- 
lection, will you state the approximate amount which you 
were questioning? 

Mr. McLaughlin: To which we object as immaterial. 

The Court: Overruled. The question is: Was there 
some sum of money that you were asking the defendants 
about? [296] That is very clear. Do you remember 
approximately the amount? 

The Witness: Yes; I can say almost definitely it was 
$46,000. 

The Court: All right. 

QO. By Mr. Strong: And was that the amount con- 
cerning which you got the answer from William Shubin 
that you testified to before? 

A. That is correct. 

©. Now, do you remember the next occasion when 
you had a conversation with any of the three defendants 
here concerning the income of the Vernon Hotel & Res- 
taurant Supply Company and the source of that income? 

A. As to dates, no. As to specific items—well, they 
were questioned regarding other expenditures of this 
money that was received. In other words, it was not 
necessarily that all of this cash would be deposited into 
the business; it might have been used for personal expenses 
or for other business investments outside of the business. 

©. Let me ask you as to specific items and possibly 
that will assist you in fixing the date, the place and the 
time. Did you ever have a conversation with the defend- 
ant Jack Kissel concerning his personal bank account at 
the Citizens National Bank and respecting a deposit for 
$500.00 which was made to that account on or about 
November 18, 1943? [297] A. Yes. 
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ies Court: Just yes or no. Pee Yes esir. 

QO. By Mr. Strong: And was that questioning in 
connection with your investigation into the income and 
the source of the income of the Vernon Hotel & Restau- 
rant Supply Company? Pi tewas: 

©. And do you recall when this conversation with Jack 
Kissel took place—approximately, if you do not remember 
the exact date? 

A. Yes. About, probably, during the middle of the 
audit after we had had time to make a transcript and 
analyze the 


Q. Can you fix a date by month and day, if you can, 
and year? eG Comcin t 


©. Rather than the middle of the audit. 

A. Well, I would say sometime in September. 

(Om Or what year? A. 1945. 

©. And where were you discussing this? 

A. In the office where we were making the audit. 
©. And who was present? 

A. Well, Jack Kissel was present and Special Agent 


[298] Phoebus. 

Q. And what did you say to Mr. Kissel and what did 
he answer to you? 

Mr. McLaughlin: Now, your Honor, before that 
question is ruled on, may I ask the witness a question on 
voir dire? 

Miiicicotiet= Yes. 

©. By Mr. McLaughlin: "Mr. Eustice, when you were 
having this conversation with Mr. Kissel you were also 
eliciting information for use in preparing a matter in 
connection with Jack Kissel’s personal income tax return, 
were you not? 
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A. Not at that time, except as it would be transferred 
from the income that was determined for the partnership. 
At this time I was determining the income of the partner- 
ship, the Vernon Hotel & Restaurant Supply Company. 

©. But the information you were obtaining was also 
to be used in connection with Jack Kissel’s personal 
returns? 

A. The income of the partnership would be used on 
his personal return. 

©. And the information you were seeking could be 
used also? 

A. I don’t understand your last question. 

QO. Well, Mr. Eustice, the information that you were 
seeking to elicit was to determine whether Jack Kissel 
owed the Government any income tax or penalties, as well 
as the [299] Vernon Hotel & Restaurant Supply Company, 
Wasn't that right? 

A. That came within the scope of the audit: yes. 

Mr. McLaughlin: Your Honor. J make the objection 
on the ground that it 1s privileged and it is a circumven- 
tion of the statute and the regulation which we had to 
deal with yesterday. 

The Court: Weare not going into his personal income. 
The fact that it happens to be in these books, that is no 
reason to exclude it. Jn other words, if he looks into an 
account and sees a withdrawal of $5,000) we are not 
going into whether that was a proper withdrawal or not. 
We are not going into that, as [ ruled yesterday. But 
you cannot deny the admissibility of this tesimony, when 
it is found in a partnership account and the partnership is 
being reviewed and its figures being reviewed. Objection 
overruled, exception allowed. Proceed. 


United Statcs of America 345 


(Testimony of James Bryant Eustice) 


QO. By Mr. Strong: Will you now state what you 
said to Mr. Kissel on the occasion which you have just 
described and what Mr. Kissel said to you? And please 
speak up. 

A. Well, I asked him if that was income from—or, I 
Mieam,~i1 the monies that he deposited were received from 
overcharges or any other source of income. He stated 
that it was part of the overcharges. 

Q. Did he tell you what overcharges? 

eee iic didn t need ta tell ine) 300) 

The Court: No, no, no. Now, just what he said, you 
know, if he said anything: just what the discussion was. 

A. I don’t recall that he named that specifically. 

©. By Mr. Strong: Now, again, I do not want to 
keep repeating, but I am asking you simply concerning 
your investigation into the income of the Vernon Hotel & 
Restaurant Supply Company and into the source of that 
income. All my questions are directed only toward that. 

A. I understand. 

©. And please bear that in mind. In that connection 

and in connection with that investigation did you ever 
have occasion to speak to the defendant William A Shubin 
concerning his purchase of a trust deed in October, 1943, 
and certain clothes during that year? 

Pees: | had. [301] 

QM. Will you state approximately when that conversa- 
tion took place, where it took place, and who was present? | 

A. I would say it took place the latter part of Sep- 
tember with William Shubin present. 

Cite year? A. 1945, 

OPP And where was it? 

A. And Samuel J. Phoebus. special agent. present in 
the office where I was making the audit. 
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Q. And will you state what was said to Mr. William 
Shubin and what he said to you in that connection? 

Mr. McLaughlin: Your Honor, I would like to have 
an objection noted on the ground of immateriality and on 
the ground that it is without the scope of the issues in the 
case. 

Wheat: “Overruled, Proceed. 

The Witness: Well, I asked Mr. Shubin if that was 
where he obtained the money where it was invested in 
this property and he stated it was part of the money 
received from overcharges he had made on the sale of 
meat. 

QO. By Mr. Strong: Sales of meat as an individual? 

The Court: Just what he said, that is all we want and 
the court and the jury will draw conclusions. You say 
he said these were from overcharges for meat. Was any- 
thing else said? [302] 

The Witness: No. 

The Court: All right. Proceed. 

Q. By Mr. Strong: Did you speak to him about the 
purchase of some clothes during 1943? 

Mr. McLaughlin: That 1s objected to—well 

The Court: Just yes or no to that question. Do you 


remember at any time mentioning the purchase of clothes? 

Mr. Strong: On this occasion is what I am referring 
to. 

The Court: All right. 

The Witness: I don’t know whether I can give you a 
yes or no answer on that. 

The Court: Well, go to the next question then. 

©. By Mr. Strong: How much money was the sum 
that Mr. Shubin told you he had obtained from the over- 
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charges on meat in connection with the trust deed that 
you have just discussed? 

Mr. McLaughlin: Objected to as leading. 

The Court: Yes. That question is not proper. Repeat 
the question, Miss Bennallack. 

(Question read. ) 

Mir, Strong: I will reframe it. 

The Court: Very well. 

QO. By Mr. Strong: Did Mr. Shubin on the occasion 
of the discussion which you have just described state to 


you how much money if any was invested by him in this 


trust deed? [303] 


hie McLaughlin: Objected to on the ground that it is 
immaterial. 


The Court: Overruled. 


The Witness: I already knew the amount and I would 
be asking him where he received it. 

Mr. McLaughlin: That should be a yes or no answer, 
Mr. Eustice; did he or didn’t he. 

The Court: Was the amount stated by either you 
or by him in that conversation? 

The Witness: It was stated by me. 

Whe Conn. lov him: 

Mle Witness: “ Yes, sir: 

Ue Courts All rieht, co ahead, 

©. By Mr. Strong: What was the amount? 

A. I don’t recall without referring to my notes. 

The Court: All right, refer to your notes if you don’t 
recall without them: and lay a better foundation before 
the notes can be used. 
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QO. By Mr. Strong: Are these notes made by you, 
these notes that you are referring to? 

A. Yes, sir, 

©. Will you state what they are and when you made 
them? 

A. The ones I am referring to now are papers that 
I made during the course of the audit. 

©. And the material contained on those notes was 
ob- [304] tained by you from what source? 

A. Some of it from the books and records of the 
Vernon Hotel and Restaurant Supply Company and some 
from outside sources from where the partners did busi- 
ness, at their banks, or any other place where we may 
have had occasion to investigate their income. 

Q. Did you obtain any of that information from the 
defendants that is on your notes? 

Pee es, some Ol it. 

Q. And at the time you made these notes which you 
are looking at now was the information contained on the 
notes then fresh in your memory? 

Mr. McLaughlin: Just a moment. Your Honor, I 
think we are taking up a lot of time on this and I don’t 
think it is proper to use the notes, but I have no disposi- 
tion to circumvent counsel getting in the amount of that 
trust deed, subject to my objection that it is immaterial, 
and if he knows what it 1s he can state it, subject to my 
objection. 

The Vout. Subject to xonr obfection that it is imima= 
terial, what is the amount. Mr. Strong? 

Mr. Strong: $600 is the sum that they were discussing. 

Mr. McLaughlin: That was the trust deed that was 
stated by Mr. Shubm? 
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Mr. Strong: I can’t go into details. J can only state 
what the amount was that was being discussed. It was 
$600.00, [305] Mr. Shubin’s share of the trust deed. 

ie Court: Froceed to the next question. 

©. By Mr. Strong: Did you at any time discuss 
with the defendant Frederick Shubin the question of the 
source of the funds which he used to purchase the trust 
deed which we have just discussed? 

A. Yes. My memory is that both Fred and William 
were present at the time that discussion of the trust deed 
took place. 

©. You mean they were both present on the occasion 
you have just discussed? 

A. The time the trust deed was discussed, yes. 

©. And what did you ask Mr. Frederick Shubin and 
what did he tell you about those funds? 

A. Well, it was the same question there and the trust 
deed was as I recall now actually $1200 and why it is 
divided there is that both William Shubin and Fred Shubin 
had one-half interest in the trust deed and they were 
questioned as to the source of the funds that were used 
as an investinent in that trust deed, to which the answer 
was that it was from money received from overcharges. 

Q. Is that the answer of both or just one? 

A. Of both. 

Q. Did you at any time in connection with your inves- 
tigation as to the source of the receipts of the Vernon 
Hotel [306] and Restaurant Supply Company question the 
defendant Jack Kissel concerning the purchase of a 1942 
Pontiac ? 


dhe Court: Jtist answer the question yes or no. 
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The Witness: I don’t recall any direct conversation 
on it. 

The Court: All right, the next question. 

Q. By Mr. Strong: Can you look at your notes and 
see if they refresh your recollection? 

A. No. I can tell you how the items were arrived 
at 


The Court: No, that is not the question, not how you 
arrived at it. but whether or not you had any discussion 
with Jack Kissel with reference to a Pontiac car. Now, 
was that subject ever discussed with him that you re- 
member ? 

The Witness: No. I recall that so far as that item 
was concerned it wasnt necessary to discuss it. 

(ihe Court. “Allvieht. Proceed to the next question. 

On By Mae Strong: Did you at any timie  disciss 
with any of the defendants, particularly Jack Kissel, the 
question of the source of the funds used to purchase a 
1938 Chevrolet truck? 

A. The same answer applies to that as to the other. 

The Court: Next question. 

Oo By Mi Strong: Directing your attention to the 
Sunpot m!/13 and the sium of $1,200, did youvat any 
time have any discussion with the defendant Jack Kissel 
as to the source [307] of those two sums, and you can 
use your notes if you don’t remember. 

Mr. McLaughlin: J think the witness should first 
state that he doesn’t remember independently. 

The Court: Yes, that is right. First. have you any 
independent recollection of this transaction without refer- 
rine to your notes that enables you to testify? 


United States of America 351 


(Testimony of James Bryant Eustice) 

The Witness: J don't recall what those particular items 
were applicable to. 

dite Court: All right. 

Mr. Strong: I didn’t hear the entire answer. May I 
have it read, your Honor? 

The Court: Yes. Miss Bennallack, read the answer. 

(Answer read.) 

©. By Mr. Strong: Did you at any time discuss 
with the defendant Frederick Shubin—are you looking up 
your notes? 

A. Yes, I was looking up my notes. 

QO. By Mr. Strong: I will withdraw the question. 

Would you look at your notes and see if they refresh 
your recollection as to the item I mentioned in the previous 


question ? 

A. Those items occurred in 1943 or 1944? 

©. November of 1943. A. No. [308] 

QO. Well, I think we will save time by just dropping 
pita A. JI have the item here 


Mr. McLaughlin: Just a moment. The only purpose 
of looking at the notes is to refresh the memory. Is that 
correct, your Honor? 

MierGourt: “ihat is melt, 

Or oy Sir Strones Vill your state if the doves te. 
fresh your memory and then testify from your memory 
rather than from your notes? 

A. Well, the ttem covers purchase of a Pontiac auto- 
mobile by Jack Kissel during that period of time. 

Q. Did you discuss with Jack Kissel the purchase of 
that automobile? Just yes or no. 

A. I think all these personal items were discussed 
some time during the audit. 
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Q. Did you ask Mr. Kissel as to the source of this 
sum ? A. Yes, sir. 


©. What did he say to you and what did you say to 
him or the other way around, what did you say to him 
and what did he say to you? 

A. Well, my question was always as to where the 
funds came from that were used for these particular items 
and the answer was that they were part of the cash re- 


ceived from overcharges. [309] 

Q. Is that what Mr. Kissel told you on this occasion 
that you are referring to? Pe aes: 

Q. Now, did you at any time discuss with the de- 
fendant Frederick Shubin in connection with your inves- 
tigation of the income of the Vernon Hotel and Restau- 
rant Supply Company, did you discuss with Frederick 
Shubin at any time the sum of $1,000 which had been 
desposited in the Citizens National Bank to the account 
of Frederick Shubin and J. D. Johnson? 

A. Yes, sir. 


©. And when did you have that discussion and where 
did it take place and who was present? 

A. The conversation would have taken place some time 
in Septeniber, probably the first part of September in the 
office where I was making the audit. 
©. What year? The year is important too. 

A. 1945. 

©. And who was present? 

A. Frederick Shubin and Special Agent Phoebus. 

Q. Do you remember what you said to Frederick 
Shubin and what he said to you in that connection re- 
specting this item? 
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A. Well, I questioned him respecting the source of 
the funds from which he made the deposit, to which his 
answer was that it was part of the cash received from 
overcharges, [310] 

©. Did he say it in those words? 

Mr. McLaughlin: Just a moment. Your Honor, I 
think it has been asked and answered, but I am the one 
that 

The Court: I think it has been. Proceed, counsel. 

Oy By Niro Sitrone= Wid youl at any time in your 
investigation of the income of the Vernon Hotel and Res- 


taurant Supply Company discuss with any one or all of 
the defendants the exchange account of that partnership? 
Eweeeces, | did. 

Q. Can you state approximately when, where and who 
was present at the conversation? 

A. That was just discussed during the early part of 
the audit. That must have been in August of 1945 at 
the office where I was making the audit. 

Mr. McLaughlin: Wasn’t that gone into yesterday 
afternoon, the exchange account? 

The Court: I don’t think so. I don’t remember. 

Mr. Strong: I don’t recall that it was. 

Mr. McLaughlin: J am not positive, but I think Mr. 
Strong mentioned that account. 

The Court: No, I think not. It has not been men- 
tioned up to date. Proceed. 

QO. By Mr. Strong: And was there any particular 
figure that you were discussing? 

A. TI believe that was the figure of $46,000 that I 
men- [311] tioned back a while ago, that is in our earlier 
session. 
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Q. I don’t recall whether you stated who of the de- 
fendants was present at that conversation. 

A. William Shubin and Frederick Shubin, I believe. 

©. And what did you say to them and what did they 
say to you, if anything? 

Mr. McLaughlin: If your Honor please, he has now 
tied it down to the $46,000 which he has already gone 
into this morning. 

The Court: No, he just mentioned it. He never made 
any other comment except to mention the amount. I 
asked him if there was some comment and he said that 
was all. Proceed. 

The Witness: Yes. The partners were questioned 
regarding the source of the funds that were depositied 
to the credit of the exchange account and they had stated 
that it was cash received from overcharges which was 
with the exception of a few—that is, some items that were 
specifically referred to in that account. 

©. By Mr. Strone: Do you recall the amount Gi 
money involved in these items which you say were ex- 
cepted tor 

A. One item was an exchange check of I think 


©, just the total sum if you can give it. 

A. About $4,000. 

MQ. Did you at any time during your investigation 
into the income and source of income of the Vernon Hotel 
and [312] Restaurant Supply Company discuss with the 


defendant William Shubin the sum of approximately 
$1 1500 sinmeasia : Be Yes, 


©. Can you state about when the discussion was held, 
where it was held. and who was present? 
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A. Well, I remember that item was particularly dis- 
cussed during the latter part of the audit which must have 
beemmtne latter part or September or the fist part of 
October 1945 and at which time, well, William Shubin 
was being questioned regarding the amount of cash that 
he had on hand. 

The Court: Was anyone else present? 

The Witness: Special Agent Phoebus. 

The Court: Is that all? 

The Witness: That is all I recall. 

Mine Gourt:) /lerieht. 

QO. By Mr. Strong: What did you say and what did 
Mr. Shubin reply? 

A. Well, he stated to the best of his recollection that 
was the amount of cash that he had on hand that was 
undeposited cash from money received from overcharges. 

OQ. Did you at any time during your investigation 
into the source of the funds of the Vernon Hotel and 
Restaurant Supply Company discuss with the defendant 
William Shubin the sum of approximately $5,288 which 
had been deposited to, the personal bank account of 
William Shubin and Julia T. Shubin? [313] 

Pemeics, | ‘aid: 

©. Will you give the date, the place, and the persons 
present ? 

A. William Shubin was present and Special Agent 
Phoebus. 

Oe ie sdate: 

A. It must have been some time in September of 1945. 
©. And the place? A. In the office. 

QO. Will you state what was said to William Shubin 
and what he said to you concerning this item? 
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A. Well, I asked Mr. Shubin as to the source of the 
funds that were deposited to that account and he stated— 
T don’t recall at the timie whether that was all the money 
tit wes i that account or not, but that that particular 
amount was from cash received from overcharges and I 
believe he also stated at that time that that was part of 
the cash on hand, but because I don’t believe that was the 
determination I made in my audit because of the fact 
that 


©. Just what he said and what you said. 


A, Oh, ! bee your pardon. 

QM. Did you at any time discuss with the defendant 
William A. Shubin the sum of approximately $14,254 
which had been deposited to the personal bank account of 
Willtam Shubin? Aa Yessir. | 314] 

QO. Will you give us the date, place and the persons 
present? 

A. Well, the date would be probably the same time 
or approximately the same time as the discussion on the 
other bank account, some time in September of 1945 in 
the office where | was making the audit and in the presence 
of Special Agent Phoebus. 

©. What was said by you and what was said by Mr. 
Shubin? 

A. Well, 1 questioned Mr. Shubin as to the source of 
these funds and he stated that that was part of the money 
that was received from overcharges. 

QO. Did you at any time discuss the question of the 
sum of $15.314 which had been deposited to the personal 
bank account of the defendant lrederick Shubin? 


i Yes ost: 
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©. Will you give us the date, the place and the 
persons present? 

A. These bank accounts were all discussed around 
approximately the same time in September of 1945 and 
in the presence of—that is, with Frederick Shubin in this 
ageicilar case ance in the presetice of Special Agent 
Phoebus. 

Q. And what was said by you as to the sum of $15,314 
and what was said by the defendant Frederick Shubin? 

Mr. McLaughlin: Your Honor, before that question 
is [315] answered I would like to ask a question on voir 
dire. 

Mire Court: ~ Proceed. 

QO. By Mr. McLaughlin: Mr. Eustice, on any of the 
conversations that you had with any of the defendants at 
this place of business, did you tell them that what they 
told you might be used against them in any criminal 
proceedings? 

Mr. Strong: I don’t think that is material, your 
Honor. 

Mr. McLaughlin: I want the record to show it 
anyway. [316] 

Mr. Strong: I don’t think that is material, your 
Honor. 

Mr. McLaughlin: I want the record to show it, 
anyway. 

Mr. Strong: I object to that question, your Honor. 

The Court: J will permit the question in order to pro- 
tect the record. Counsel should be careful and have the 
record protected. Do you understand the question? 

gine \Vitness: Yes, sir. | dont recall at any time. 
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Q. By Mr. McLaughlin: You have no recollection 
of ever having cautioned them that the things that they 
told you might be used against them in some proceeding 
brought by the Government? 

A. No; not regarding these particular items. When- 
ever they came up, I just asked the questions which I was 
authorized to do. 


©. Yes. 

A. In an income tax investigation. I didn’t warn 
them at every time that that might be used in another 
investigation. 

The Court: Now, you qualified that. You say you 
did not warn them every time. Did you warn them at 
any time? That is what counsel is interested in. Did you 
warn them at any time? 

The Witness: J didn’t warn them at any time. 

The Court: All right; proceed. 

Mr. McLaughlin: Your Honor, just to go further in 
the [317] record protecting, I move to strike the testi- 
mony that this witness has given as to discussions with 
the defendants on the ground that they were not cautioned 
as to what purpose the information they gave would be 
used, or whether it would be used against them. 

Mr. Strong: Your Honor, I might state at this time 
that I will prove that the defendants were warned, were 
cautioned and were told that any information they gave 
during this investigation could be used against them in 
any subsequent proceeding: that at the time they were 
cautioned their attorneys were present and they consulted 
with their attorneys. And I shall also show that the 
investigation, the portion of the investigation conducted 
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by this particular witness, followed another portion of 
investigation which preceded this and prior to which the 
warnings were given as I have stated. 

The Court: Overruled, exception allowed the defend- 
ants. Proceed. 


Mr. McLaughlin: May I have a stipulation that I 
object to further questioning of this witness on the grounds 
that I made my motion just a moment ago, so that I won’t 
have to make an objection every time? 

The Court: It is so understood, and motion to strike 
denied. Proceed. 

Mr. Strong: Is there an unanswered question, Mr. 
Reporter? [318] 

(Question read by the reporter.) 

The Witness: I didn’t answer that question? 

The Court: No. 

A. Well, I questioned in the case of Fred Shubin. 
That was Fred Shubin? 

The Court: Yes. 

Mr. Strong: That is right. 

.\. I questioned Fred Shubin as to the source of the 
funds he had deposited to his personal bank account, and 
he had replied that it was part of the cash received from 
overcharges. 

©. Did you at any time discuss with the defendant 
Jack Kissel the sum of approximately $6,000 which had 
been deposited in his personal bank account? 

A. That was also discussed during the investigation. 

Q. And will you give us the date, the place, and the 
persons present? 

A. They were all discussed about the same time, some- 
time in September, 1945, in the office where I was making 
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the audit, in the presence of Jack Kissel and Special 
Agent Phoebus. 

Q. Will you state what you said to Jack Kissel about 
this sum of $6,000 and what he said to you? 

A. He was also asked what the source of those funds 
were, at which he had advised us that that was part of 
the [319] cash received from overcharges. 

Q. Did you at any time discuss with the defendant 
William A. Shubin the sum of $6,688, approximately, 
that he spent in connection with personal expenditures? 

A. In connection with those personal expenditures, 
they had already been set up and unless there was any 
difference in them, well, I accepted the figures that they 
had previously submitted. 

©. You are talking about the income tax activities. 
I am only interested in the conversations between you and 
the defendant. 

The Court: Do you remember any conversation with 
William A. Shubin with reference to that item of $6,000- 
odd personal expenses? Did you discuss it with him? 

The Witness: I don’t remember that it was necessary 
to; that there was any discussion on that particular item. 

Ther @ourt: All right, 

QO: By Mir. Strong: Did you discuss at any time 
with the defendant William Shubin in connection with 
your mvestigation of the Vernon Hotel & Restaurant 
Supply Company’s income—did you discuss with the de- 
fendant William A. Shubin the question of some $6,000 
which had been used by him in 1944 to purchase a 
residence? oe eS, Sit, 

The Court: To purchase what? [320] 

Mr. Strong: <A residence. 
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iicesGourt; Atl right. acs) baal 


Q. By Mr. Strong: Will you give us the date and 
the place and who was present at that discussion? 

A. It was during the latter part of the audit. It 
must have been the latter part of September or the first 
of October of 1945, in the office where I was making the 
audit, and William Shubin was present, also Special Agent 
Samuel Phoebus, at which time I asked him if that was 
part of the—if that was money that he invested in this 
residence, if it was part of the money that was received 
from overcharges, which he had stated at that time that 
it was. 

QO. Will you speak up a little? I have difficulty in 
hearing you sometimes. Did you at any time discuss with 
the defendant Jack Kissel in connection with your inves- 
tigation of the Vernon Hotel & Restaurant Supply Com- 
pany the source of funds used by him to purchase certain 
rugs, ant 1940 Plymouth and some life insurance, the 
funds totalling about $1,450? 

A. Yes; those items were discussed. 

©. Approximately when, where and who was present? 

A. I would place the time at sometime in September 
of 1945, at the office where I was making the audit, in 
the presence of Jack Kissel and Special Agent Phoebus. 

Q. What was said by you and what was said by Mr. 
Kissel [321] on that occasion? 

A. Well, the question was as to the source of the 
funds used for these purchases, and which he had advised 
were from overcharges. 

©. Did you at any time receive from any of the 
defendants or their attorneys an affidavit as to the date 
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the partnership which is known as the Vernon Hotel & 
Resturant Supply Company was formed? 

The Court: That was stipulated to by the defense 
at the beginning of the trial. 

Mieectrone.s Phat is correct: 

The Court: Is there any difference? 

Mire Strome: | think there may be. As I remember, 
they said the 14th day of November, 1942. 

Mr. McLaughlin: Mr. Strong, if you had a different 
date, I would have been very happy to have accommodated 
you promptly. J took that date out of your indictment, 
I think. Well, it says the first of November, 1942, in 
the indictment. 

Mr. Strong: It says the 16th of November, 1942. 

The Court: Well, there shouldn’t be any dispute about 
that. What is the date? 

Mr. Strong: It is the 16th of November, 1942. 

The Court: Well, let that stand in the record. Counsel 
for the defense will correct it if it is not correct. They 
know what the date was. They were willing to stipulate 
as to [322] the partnership and the names and date. 

Mr. McLaughlin: Yes, your Honor. I do not see 
the materiality. 

The Court: I don’t, either. 

Mr. McLaughlin: Whether it is the 14th or the 16th. 

The Court: I do not, either. 

Mr. Strong; Aneovert act, your Honor. “Phat is all: 

The Court: I would like to ask a question, subject 
to objection of counsel on either side, so I will have the 
record clear, because it is going to be kind of a leading 
question and T want counsel to always interpose an objec- 
tion to the court the same as they would to opposing 
counsel. 
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You testified to an item of $46,000 that was called an 
exchange account of overcharges. Then you gave us a 
number of items here that you have testified to with ref- 
erence to deposits in the bank. Now, is it not true that 
those items were taken out of the $46,000; they are not 
in addition to it? 

The Witness: They are 

The Court: Just a moment. Gentlemen, any objec- 
tions? 

Mr. Strong: Well, no objection. 

Mie Court: I just want to clear the record, They 
were taken out of that, were they not? 

The Witness: They are in addition to the $46,000. 


The Court: Take a recess of 10 minutes, the morn- 
ing recess. [323] 


(The court admonished the jury and a short recess 
was taken.) 


The Court: Stipulate the jury are present, gentlemen? 

Mr. McLaughlin: So stipulated. 

Mr. Strong: So stipulated. 

The Court: Stipulate the defendants are in court? 

Mr. Strong: So stipulated. 

Mr. McLaughlin: So stipulated. 

The Court: Proceed. Cross examine. 

Mr. Strong: Has your Honor finished with the Wit- 
ness? 

Une (ene 2 Sees 

Mr. Strong: T forgot to ask him one question. May I 
ask him now? May I have this marked for identification, 
your Honor? 

Mines @ourt: Yes. 
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The Clerk: That will be Government’s Exhibit No. 
57 for identification. 


(The document referred to was marked as Government’s 
Exhibit No. 57, for identification. ) 


Q. By Mr. Strong: I show you Government’s Ex- 
hibit No. 57 for identification and ask you if you ever 
saw this before? A. Yes, sir. 

Q. It consists of three pages? 

Ae Veswcin «l have, 

Q. Could you speak up, please? [324] 
A. Yes; I have. 
Q 
me 

A 

Q 


Can you state about when you saw this the first 


It was towards the end of the audit. 

And did you see this in connection with your inves- 
tigation into the income and the source of income of the 
Vernon Hotel & Restaurant Supply Company? 

fee Wes. i did. 
QO. Will you state the date approximately when you 
saw it? 


A. It must have been the first part of October. 


QO. What year? A. 1945. 

©. And where was it? 

A. In the office where I was making the audit. 

©. And who was present? 

A. Mr. William Shubin and Special Agent Phoebus. 
Q. Will you state the circumstances under which you 


first saw this Government Exhibit 57 for identification? 
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Mr. McLaughlin: Well, I think the question should 
be who was present and where was it, and not the cir- 
cumstances. 

Mr. Strong: He already stated who was present and 
where it was. 

Mr. McLaughlin: In other words, when you ask the 
circumstances it always gives him a chance—not that I 
am [325] deprecating the witness, because I am not—but 
I mean the circumstances have nothing to do with it. 

Mr. Strong: I will withdraw the question. 


Q. Did anyone give you this Government Exhibit 57? 

A. Yes, sir. 

QO. Who gave it to you? A. William Shubin. 

©. And did you see any of the matter which is 
written on here being placed on this Government Ex- 
hibit 57? A. Yes; I did. 

Q. And who was placing it on that exhibit? 

A. William Shubin. 

©. Will you state what William Shubin said to you, 
if anything, when he gave you this Government Exhibit 
57 for identification? 

A. Well, he gave it to me in answer to a request I 
had made him for this list. 

©. What had you asked him for? 

A. Well, I had asked him for a list of the invoices 
that he had made out that didn’t actually represent the 
sale of merchandise by which he brought the money re- 
ceived from overcharges onto the books of the partner- 
ship. 
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QO. And did he give you this list which is Government 
Exhibit 57 for identification in that connection? 

Ae eect 520) 

©. And did he say anything to you when he gave 
it to you? 

A. I don’t recall any conversation at the time that 
he gave it to me, except that that was the list that I had 
requested. 

©. How did you know that was the list you had 
requested ? 

A. Well, I had seen him preparing the first part of 
this list. 

Mr. Strong: I offer this document into evidence, your 
Honor. 

The Court: In evidence. 

Mr. McLaughlin: To which we object on the ground 
that it is immaterial and not responsive to any issues in 
the indictment, and there is no proper foundation; and 
furthermore, it is a personal document made by one of 
the defendants in this case in connection with his tax 
matters. 

The Court: Let the record show the objection was 
made prior to the ruling of the court. 

Mr. Strong: May IJ show it to the jury, your Honor? 

The Court: Yes; you may. 


The Clerk: Government’s Exhibit 57. 


(The document heretofore marked as Government’s Ex- 


hibit No. 57, was received into evidence. ) 
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Mr. Strong: No further questions. [327] 


Cross Examination 
By Mr. McLaughlin: 

QO. Mr. Eustice, when you were given that Exhibit 
No. 52 you did not tell Mr. Shubin that it might be used 
in any criminal proceedings against him? 

ieee No. sir, | did not. 

©. You never told him whether it would or would 
not be so used? on NOo Sit: 

Mr. McLaughlin: That is all. 

Wine Court: ‘That is all: 

(Witness excused. ) 

Mr. Strong: I will call Nfr. Bircher. 


DONALD OLIVER BIRCHER 


called as a witness on behalf of the government, having 
been previously duly sworn, was examined and testified 
as follows: 


Direct Examination (Cont’d.) 


The Court: You have been sworn? 

The Witness: Yes, your Honor. 

The Court: State again your name for the record. 

The Witness: Donald Oliver Bircher. 
By Mr. Strong: 

©. Now, Mr. Bircher. you are | understand a special 
agent of the Bureau of Internal Revenue? 

Pee hat is correct. [326] 

©. And did you during 1945 have occasion to inves- 
tigate the income tax returns of the Vernon Hotel and 
Restaurant Supply Company? i = Sy 
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©. And in connection with that investigation did you 
have occasion to investigate the income and source of 
income of the Vernon Hotel and Restaurant Supply Com- 
pany? i. Ses: 

Q. Did you at any time in connection with that inves- 
tigation have a conference in your office with the defend- 
ants or any of the defendants? Ao Yes: 

QO. Will you state when the first of such conferences, 
if there was more than one, was held? 

A. July 24, 1945. I interviewed William Shubin 
and Frederick Shubin in our office. William Shubin was 
in in the morning, I believe, and Frederick Shubin after- 
wards. 

Q. And will you state who was present? 

A. Each of them was accompanied by their attor- 
neys, Stanley Anderson and Joseph D. Brady. Also pres- 
ent were Special Agent Phoebus, Special Agent Walter 
Schlick and Miss Caloway, our office stenographer, took 
one statement and Miss Ouida Dudney took another. I 
was present also. 


Q. Now, did you at the conference state to the de- 
fendant William Shubin that any of the matters on which 


he gave [329] you information might be used against 
him? omy Gs; 

Q. Did you indicate that that might be used against 
him in any kind of a proceeding? An Yes. 

QO. Will you tell us what you said. 

A. I stated as follows. “J will advise you that any 
statements you make or any documents or evidence pro- 
duced at this hearing can be used in any subsequent pro- 
ceeding by the government.” 
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I also advised them that they were not required to in- 
criminate themselves and that they had the right to refuse 
to answer any question if they felt that the answers might 
tend to incriminate them, and I also asked them if they 
wished their attorneys to amplify that advice, go into it 
any further with them, and their attorneys did give them 
further advice. 

©. Do you remember what they said? 

A. Their attorneys urged 

Mr. McLaughlin: Objected to on the ground it is 
privilege. 

Mr. Strong: May I be heard, your Honor? 

Mr. McLaughlin: Your Honor, I will withdraw my 
objection to that question. 

aie Court. All right. 

The Witness: Their attorney, Mr. Brady, advised 
William [330] Shubin at the first conference that while 
he had the right to decline to answer any questions even 
if he felt that to do so might tend to incriminate him, 


yet he advised him to proceed and answer fully any ques- 
tions that were asked. 

QO. By Mr. Strong: Had the Bureau of Internal 
Revenue issued any subpoenas calling for the presence 
of William Shubin at this conference? A. No, 

Q. Has the Bureau of Internal Revenue at any time 
issued any subpoenas calling for the presence of William 
Simei abeadny .comierence: ENG oN, 

Q. Has the Bureau of Internal Revenue issued any 
subpoenas of any kind for any purpose directed to William 
Shubin? Ae Na: 

Q. Did the defendant William Shubin so far as you 
know appear voluntarily at this conference? 
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Mr. McLaughlin: Objected to as a conclusion. 

The Court: Yes, it is a conclusion, State the tacts 

Q. By Mr. Strong: Did Mr. Shubin at any time 
during this conference indicate that he was not willing 
to give any information that was sought by the Bureau 
of Internal Revenue? 

Mr. McLaughlin: Objected to as leading and sug- 
gestive. 

The Court: No, because if he said he would not, it 
would be admissible. Overruled. [331] 

QO. By Mr. Strong: Go ahead. 

A. Mr. Shubin stated that he appeared voluntarily 
and would willingly and truthfully answer all questions. 

©. Did you at that conference ask Mr. William Shubin 
questions and did he give answers respecting the income 
and the source of income of the Vernon Hotel and Res- 
taurant Supply Company? Fie Vee, 

©. Were you investigating any particular years as to 
the income of that concern? 

A. Yes. I told them that we were investigating the 
years 1942, 1943 and 1944. 

Q. And was there any overall sum for the three years 
that you were discussing with the defendant William 
Shubin at this conference? 

Mr. McLaughlin: Now. your Honor, I wish to object 
to that question and before your Honor rules, may I 
take the witness on voir dire? 

The Court: Yes. 

QO. By Mr. McLaughlm: Mr. Bircher, on the occa- 
sion of your discussion that you have been describing, you 
had a court reporter there who took down all questions 
and answers of the parties, did you not? 
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A. Yes, at one of those conferences there was some 
discussion off the record but where that occurred it shows 
on the [332] transcribed record, and that was in connec- 
tion with the advice of their attorneys regarding their 
admonition. ‘That is the only conversation that occurred 
off the record. . 

Q. Now you had asked these three parties to come up 
there and give a statement before they came? 

A. No. I had asked their attorneys. I told their 
attorneys that we were going to investigate the income 
tax liability of the Vernon Hotel & Restaurant Supply 
Company in connection with the amended returns which 
had been filed a few days prior and that I desired to talk 
to them if they wanted to come in and give a voluntary 
sworn statement. 

QO. Well, did you tell their attorneys that you were 
investigating the income tax returns filed by the indi- 
viduals ? 

A. I cannot recall definitely. The inviduals and the 
partners had all filed amended returns and J told their 
attorneys that J would like to have them come in and 
discuss the matters. 

Q. Yes, and when they came in either then or prior to 
that time you told them that a court reporter would take 
down the questions and answers? A. Yes. 

Q. And then you told them that after they were taken 
down they would sign those or have the opportunity of 
signing them and you would retain the signed copies in 
your files? Aa Ves. 1333) 

Q. And you did do that thing? 

Poe iat 15 Correct. 
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Mr. McLaughlin: Mr. Strong, will you stipulate that 
the three exhibits for identification—what are the num- 
bers? 


Migeestrone. 920, 51 and 32. 


Mr. McLaughlin:—50, 51 and 52 are the three state- 
ments you offered in evidence yesterday from the files 
of the Internal Revenue Department? 

Mr. Strong: Yes. I will so stipulate. 

Mie MeLavenlin: Well, at this time, your Honor! 
object to any further questioning on that transaction on 
the ground that it is an indirect attempt to put into evi- 
dence statements made by these parties which are taken 
down in writing and which are in substance embodied as 
supplemental returns. 


Now, in these cases we were discussing yesterday these 
very things I mentioned. It characterizes them as in the 
nature of supplemental returns and to permit a witness 
to testify to a discussion and conversation which was 
nothing more than a running question and answer affair 
which was put down on paper and signed is, I submit, in 
controversion of the regulation and the Act that we were 
arguing yesterday. 

The Court: No, I don’t believe so, counsel. I think 
that that Act pertains to returns or supplemental returns 
that are filed in which there is no preliminary such as we 
have here now. The court looks upon it as a complete 
waiver. [334] The defendants appeared and offered to 
make these statements and were told that they might be 
used subsequently. No objection was made and I believe 
that comes under the statutory provisions that we dis- 
cussed yesterday. 
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I will overrule it and allow an exception to the de- 
fendants . 

Mr. Strong: May I have my last question read? 

The Court: Read the question, Miss Bennallack. 

(Question read as follows: 

“Q. And was there any overall sum for the three 
years that you were discussing with the defendant William 
Sibi at this conrerencer’ ) 

The Witness: Yes. 

Oy by Mr. Strong; What was that sum? 

A. Approximately 141,000 overcharges that were re- 
ceived during that period, November 16, 1942, to Decem- 
ber 31, 1944. 

QO. Did you ask the defendant William Shubin what 
the source of these funds of the Vernon Hotel & Res- 
taurant Supply Company were? ees. 

Mr. McLaughlin: Now, your Honor, in order that I 
may preserve my objection to this line of testimony, may 
it be stipulated that I object on the ground that it is a 
violation of the statute and the regulation to which IJ 
menenned, anc |3o5) also that it 1s immaterial and it is 
not properly admissible evidence? 

giines Court. Yes. Let the record show that that ob- 
jection may stand as to all his testtmony. Overruled. 
Exception allowed. Proceed. 

The Witness: May I have the question again? 

The Court: Repeat the question, Miss Bennallack. 

(The question was read as follows: 

“QO. Did you ask the defendant William) Shubin what 
the source of these funds of the Vernon Hotel & Restau- 
rant Supply Company were?’’) 

The Witness: Yes. 
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©.” By Wee Strong: © What did he say? 

A. He said they were from overcharges and I asked 
him what he meant by overcharges and he said collec- 
tions in excess of the OPA ceiling prices or in excess of 
the invoice prices. 

©. Did you ask how these overcharges were collected? 

ie cs, 

Mr. McLaughlin: If your Honor please, I object on 
the ground that that is leading and suggestive in addition 
to the other objection. 

Mier Court Overruled. 

©. ByaMr. Strong: @What did he say? 

A. William Shubin said that he usually collected the 
[336] overcharges himself in cash at the time each trans- 
action occurred: that occasionally his two partners, Fred- 
erick Shubin and Jack Kissel, collected overcharges and 
handed them to him. 

QO. Did you ask defendant William Shubin whether 
these overcharges were recorded on the invoice of the 
Vernon Hotel & Restaurant Supply Company? 

ie Yes. 

Q. What was his answer? 

A. He said the overcharges were not recorded on the 
invoices. The invoices usually stated just the ceiling prices 
of the meat. 

©. Did you ask defendant William Shubin what the 
procedure was for collecting the charges shown on the 
invoices and that shown for collecting the overcharges? 

Do Gs: 

Mr. McLaughlin: In addition to the objection, T again 
object on the ground that it is leading and suggestive. 
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The Court: Well, counsel, I think you should frame 
your questions so as to avoid any suggestion of what the 
answer might be. Read the question again. 

(Question read.) 

The Court: You see, you suggest to the witness very 
definitely. It may be that the question wasn’t answered 
or asked at all. | think the better method of asking a 
question is “What did you say, if anything, about the 
method of [337] collecting these overcharges?” instead 
of making it so definite. 

Mr. Strong: I will withdraw the question. 

QO. What, if anything, did William Shubin say as to 
the method of collecting the overcharges billed on the 
invoices ? 

A. He said that the charges billed on the invoices 
were usually paid by check, not always, but usually paid 
by check to the cashier. 

QO. What, if anything, did the defendant William 
Shubin say as to the method for collecting the over- 
charges? 

A. He said that those were usually collected in cash 
at the time that the sales were made in addition to the 
invoice prices for the goods sold, and that the cash was 
usually collected in secret, that is, in a place in the cooler 
or outside of the vision of most of the employees around 
tie otice: 

Q. What, if anything, did William Shubin say as to 
the amounts of the overcharges? 

Mr. McLaughlin: If your Honor please, I submit he 
might just as well ask him the same way. He is just 
leading the witness and after all, this witness was there. 
He can tell what was said. 
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The Court: Yes, just tell the conversation. That 1s 
the best way. Counsel is correct. Give the conversation 
[338] between yourself and the Shubins with respect to 
these matters. 


The Witness: JI asked Mr. Shubin to describe what 
he meant by overcharges that he had collected and that 
he said his partners had connected, and he said that the 
overcharges were amounts in excess of the OPA ceiling 
prices and in excess of the amounts listed on the invoices 
when the goods were sold. [339] 

I asked him whether he showed preference or whether 
he overcharged all of his customers the same amount 
during the same periods and he said that he didn’t over- 
charge them all the same amounts, that he was looking 
to postwar business and that he showed some preference 
in making overcharges, and he said he usually kept those 
overcharges in a record for a few days or a current 
record of them on a slip of paper: he usually collected 
them at the moment he made the sale but sometimes that 
they would come in a day or two later and pay the over- 
charges and then he would scratch their names off the 
list and then when he had all their names scratched off 
the list he had before him for overcharges, he would then 
throw the list away. 

He said he kept the cash in a drawer in the office or in 
his pocket for a few days at a time and then took it home 
and hid it, and that he kept it all together until he needed 
it. He said finally at different times when he and different 
partners would want money he would give it to his part- 
ners and occasionally made an accounting to them. He 
said they would ask him how they stood and he would 
tell them that he would give them an accounting as to how 
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these overcharges amounted as soon as he could count it 
and that he sometimes did that. 


He said he usually collected the overcharges himself but 
on other occasions both of his partners would collect them 
and [340] turn the sums over to him, that they all trusted 
him and that he kept the funds together and finally when 
they got ready to file these amended returns that they had 
used up some of the cash funds but they still had some- 
thing in the neighborhood of $70,000 left in cash and that 
they could get it and used it when they filed their amended 
returns for the amended returns of the Vernon Hotel and 
Restaurant Supply Company. 


Q. Did you ask him anything about whether the Ver- 
non Hotel and Restaurant Supply Company had to pay 
overcharges on meat it purchased? 

Mr. McLaughlin: Objected to as leading and sugges- 
tive. 

The Court: Yes, I think it is. Ask him if there was 
any other conversation. 

Mr. Strong: Well, may TI submit to your Honor that 
the conversations here took quite a long period of time 
and it would be very difficult for the witness to remember 
everything, and unless I can point to something spe- 
cific 


The Court: There is no objection to your mentioning 
an item but not just as definitely as you do, counsel. 

Q. By Mr. Strong: Was there anything said about 
the Vernon Hotel and Restaurant Supply Company’s pur- 
chases of meat? 

A. I don't recall that I asked William Shubin whether 
they overpaid when they purchased meat, but I did ask 
the other partners for that information. [341] 
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Omer What was at another conference: Poe Xicss 


©. I just want this one conference discussion now. 
Was anything said about how the overcharges were com- 
puted? 

A. J asked him how he determined and who deter- 
mined how much overcharges should be collected from 
each of his customers and he said he usually determined 
those himself as to how much to overcharge at any par- 
ticular time or any particular period. He said that he 
didn’t overcharge on back fat but he did on beef and he 
said that he only overcharged—what in substance he said 
was that he only overcharged what he thought was rea- 
sonable at any particular time because when he was getting 
a larger price for lard then he didn’t have to overcharge 
so much in order to keep things running smoothly. 

He said that the customers usually did not have to be 
prompted about making their payments of the overcharges, 
that he had them trained and that if they wanted to get 
meat they knew they had to come forward, that he did 
not have to prompt them about it. 

QO. Was anything said about making entries of these 
overcharges on records of the Vernon Hotel and Restau- 
rant Supply Company ? 

A. William Shubin said that he did not enter over- 
charges as a rule becatise he did not want the OPA to 
find such [342] a record that they were overcharging. 

He said, however, that they did enter some of the over- 
charges by preparing fictitious invoices and plugging in 
sone of this money that was represented by overcharges. 
Occasionally they would need money in the business and 
they would plug in some of the money by creating fictitious 
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invoices covering some products that did not require red 
points such as pigs feet and so forth. 

©. Was there anything said about the distribution 
of these overcharge receipts? 

A. William Shubin said that he and his two partners 
shared equally in the profits of the business and in the 
profits from the overcharges. He said he didn’t distribute 
the funds but that each of the partners were permitted 


to withdraw or get funds or advances from this 
fund. [343] 

©. Was anything said about the knowledge of the 
other two partners as to these overcharges? 

im ves. He said 

Mievielanehiin. ©Objectedi to om the erounds that 1 
would be hearsay as to the other two partners, anyway. 
ieyavere Not there: 


The Court: When did this conspiracy terminate, Mr. 
Strong? 

Mr. Strong: At the date of the issuance of the indict- 
IS alte 

Mie Netikont: March 13th, I beheve, this year. 

Mr. Strong: That is right. 

The Court: The conspiracy was then in existence at 
the time of this interview? 

Mim sOne- Gt don ~ believe so. came 1onor—-ane 
yes; it was, your Honor. I am not offering that as against 
the others, anyway, so that I will withdraw it just to 
save time. 

The Court: All right. I will say to the attorneys, 
if you will return at 1:30 I will hear your legal argument. 
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(Whereupon, the jury were admonished and excused 
until 2:00 o’clock p.m., and an adjournment of the case 
taken until 1:30 o’clock p.m.) [344] 


Los Angeles, California. Thursday, June 20, 1946, 
Oe yseee 


The Court: Mr. Cross, will you call the case? 

(Case called by the clerk.) 

Mr. Strong: Ready for the Government. 

Mr. MeLaughlin: Defendants are ready and defend- 
ants are present. 

The Court: Let the record show the jury is not in the 
courtroom. 

Mr. Strong: So stipulated. 

Mr. McLaughlin: So stipulated. 

The Court: JI will hear your argument. 

Mr. McLaughlin: Your Honor, the motion which I 
propose to make to dismiss the proceedings at this time 
is supported by the New Rules, which provide that a 
motion to dismiss is part of the method to bring up any 
defect in connection with the indictment or the proceed- 
ings before the Grand Jury. And I direct your Honor’s 
attention—I assume your Honor is familiar with Rule 
6, sub-paragraph (e), which states that: 

“Disclosure of matters occurring before the grand jury 
other than its deliberations and the vote of any juror 
may be made to the attorneys for the government for use 
in the performance of their duties. Otherwise a juror, 
attorney, interpreter or stenographer may disclose mat- 
ters [345] oceurring before the grand jury only when 
so directed by the court preliminarily to or in connection 
with a judicial proceeding or when permitted by the court 
at the request of the defendant upon a showing that 
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grounds may exist for a motion to dismiss the indictment 
because of matters occurring before the grand jury.” 


In reliance upon that Rule, I think that I should ask 
Mr. Strong if he will stipulate that the returns which 
have been offered into evidence here, that is, the income 
tax exhibits 35 to 49 and the statements, the sworn state- 
ments which were filed with the Department of Internal 
Revenue and which are marked as for identification 50, 
Sl, and 52,twere exhibited to or read to the grand jury. 


Mr. Strong: Well, your Honor, I think that that is 
not so; and the returns, the dates of the returns, the certi- 
fied copies, show on their faces when we got them, and 
the indictment date is shown on the indictment, and a 
mere comparison of the two will disclose that that could 
not have been so. 


Mr. McLaughlin: Mr. Strong, I had not noticed that. 
Let us take them one at a time now. 

Mr. Strong: I may state that I have no recollection 
of that happening at all. 

The Court: Have you any evidence that it did, Mr. 
McLaughlin? [346] 

Mr. McLaughlin: Well, your Honor, I think that in 
the discussion yesterday. Mr. Strong in discussing those 
three statements which he sought to introduce into evi- 
dence, at the time the Grand Jury began to deliberate, he 
said, we did not know the names of all these parties at that 
time; and, he said, that is why we did not put them down. 
T assume that he, in writing for those things last fall, if 
he did, wrote for them for use in connection with the 
Grand Jury. 

The Court: The record now shows, unless you have 
something different, that that is not correct. 
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Mr. Strong: May I say something? I do not see what 
the letters which we wrote have to do with this Grand 
Jury altogether. 

The Court: Well, I want Mr. McLaughlin to make 
his record, 


Mr. Strong: Yes. 


Te Court: Because the defense are entitled to that 

Mr. Strong: I have no recollection of any of these 
documents being used before the Grand Jury; and I can 
say tliat, as far as | reniember, none of these letters were 
used before the Grand Jury and I do not remember of any 
statements being used. 

The Court: All right, 


Mr. McLaughlin: Mr. Strong, when you say you do 
not remember any statements being used before the Grand 
Jury, [347] do you include in that those three statements ? 

Mr. Strong: Those are the ones I am talking about. 
IT am talking about those three statements. 

ithesGourt: o09 51 and 52¢ 

Mr strong. Yes. 

Mr. McLaughlin: And they were not so read or ex- 
hibited ? 

Mir Sirong: 1 do not recall their beine read at all at 
any time. 

The Court: Unless the defense counsel has some evi- 
dence to the contrary, | suppose that must be accepted by 
the court. 

Mr. McLaughlin: 1 think that is right, your Honor. 

The Court: That would be true on that point. Have 
you some other point, Mr. McLaughlin? 

Mr. McLaughlin: Well, it is tied in with this, although 
a distinctly different point. I am going to make it now, 
as long as we have some time. 
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The motion which I was going to make was that evi- 
dence which had been illegally obtained was used before 
the Grand Jury. Mr. Strong states to the court it was 
not; so, on his statement, ave accept that. 

The other motion that I was going to make was that 
there was not sufficient evidence offered before the Grand 
Jury to show the commission of a crime. 


Now, there again, I will be very frank with the court, 
and I was going to premise that motion on the same con- 
tention [348] and I realize that your Honor has discre- 
tion 1n inquiring into whether there was sufficient evidence 
or not; and | think that any objection I might advance, 
in view of the fact that letters were written last fall when 
this investigation was under way, and that at least the 
United States Attorney had them in his possession, that 
I should request permission to have the transcript exam- 
ined and the minutes examined to see whether there was 
evidence of a crime as shown in the indictment. 

Mr. Strong: May I just say one thing, your Honor? 
I want to state categorically to your Honor and the coun- 
sel for the defendants that I at no time had possession of 
any of these written statenients or documents prior to 
the people being authorized to hand them down by the 
Internal Revenue Commissioner. 

The evidence which was before the Grand Jury was 
amply sufficient to warrant the Grand Jurors indicting 
these people, and it had nothing to do with these state- 
ments, as | recall. 

And this motion is not timely, your Honor, under 18 
U.S.C. 556 (a). This motion has to be made within ten 
days after the partics are presented for arraignment. It 
is now way beyond ten days after that date, and I know 
of no difference as to that. 
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As to disclosing what happened before the Grand Jury 
[349] simply upon counsel’s statement that he might feel 
that this letter I wrote, asking authority to use these 
statements, that they might not be sufficient in evidence, I 
submit that is no basis for disclosing the proceedings. 

Mr. McLaughlin: Your Honor, these letters are dated 
October 10, 1945, and the indictment reflects that it was 
brought by the Grand Jury in January of 1946; and the 
letters here reflect that these documents were being ob- 
tained by the United States Attorney—I had better not be 
too inaccurate about it; I will get Mr. Strong’s own letter. 
[350] 

I might say further, your Honor, that the evidence 
produced in this proceeding amply demonstrates the fact 
that the grand jury had a basis for issuing the indict- 
ment. I think if even only a small portion of the evidence 
introduced here had been shown to them that it would 
have been a full basis for the issuance of the indictment 
without more. 

Mr. McLaughlin: Well, I can't cover that first. Now, 
tis letter which is part of Exhibit 55, and it 1s ‘the 
letter signed by Charles H. Carr—I assume Mr. Strong 
wrote it—reads as follows: 

“Tn the above-entitled matters the defendants are to be 
charged with conspiracy to violate, and with various viola- 
tions of the Emergency Price Control Act. 

“We are tow in the process of conductine a2 erand 
jury investigation into the activities of these companies 
and individuals. Agents of the Bureau of Internal Rev- 
enue, in connection wtih income tax returns of the named 
individuals and concerns, appear to have been furnished 
certain information which will be very pertinent to the 
trial of the case arising from the instant investigations. 
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“Will you please secure the authority of the Commis- 
sioner of Internal Revenue for Special Agents D. O. 
Bircher and Samuel Phoebus, and Internal [351] Revenue 
Agent J. Bryant Eustice to testify on the trial of the 
above-entitled case, and to furnish such information and 
documents as are in their possession, pertinent to said 
case?” 

Now, the intention apparently was to use those things 
and quite obviously, and there again I have to guess be- 
cause I wasn't there, but quite obviously he is there asking 
to use Internal Revenue Agent J. Bryant Eustice and 
D. O. Bircher and that those men in testifying would have 
used those statements to refresh their recollection, and 
the whole thing comes down to the point that I want to 
argue in this case that even if they weren’t actually intro- 
duced before the grand jury they were obtained by the 
United States Attorney and the United States Attorney 
procured them from the Internal Revenue Department to 
come into court and testify to matters which were also 
set forth in those things if they did not exhibit them to 
the grand jury and I submit that the material contained 
in those is confidential and that the United States Attorney 
unlawfully obtained it for purposes in connection not only 
with the grand jury but also in connection with the inves- 
tigation. 

The code section which is involved in this case makes 
a specific provision against the use of income tax returns 
for any purpose except as authorized by regulations. 
Now, there must have been reason for adopting that code 
section and the only policy reason that I can see for 
adopting such a regula- [352] tion was to afford some 
protection to taxpayers who are required in their returns 
to set forth the facts as to where they got their income 
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and so forth. The government is interested in collecting 
taxes and it wants to afford a certain amount of confidence 
or privacy to persons who are truthful enough to submit 
their returns honestly and who may have obtained income 
in some manner that may or may not violate the law. 
The government collects that money as income and it 
rightly should and in order to encourage people to make 
accurate returns and not be jeopardized by criminal prose- 
cution, I think that statute was enacted for that purpose. 


Now, the regulation goes along and it does not say 
that the Commissioner shall in all instances furnish it 
to the government. It states some conditions there and 
as your Honor observed yesterday it shows that there is 
some discretion which must be exercised. Otherwise there 
would be no purpose for any regulation. The statute 
might ‘just as well have read and said and the regulation 
too that whenever anybody in the government wants a 
copy they shall have it, but it did not say that and I submit 
therefore that this is a very important statute and if it is 
to be just slid over and disregarded in all these matters 
that it is being nullified, and I submit that when the United 
States Attorney obtains one of those returns in violation 
of the statute or not in com- [353] pliance with the statute 
and rules and regulations and uses it in connection with 
getting information for an indictment and perhaps for 
use, according to this letter he certainly intended to use 
the two agents out here whom he mentioned and any docu- 
mients tat they have mv their charee, and | sibiiit that 
they have violated the laws of this country with respect 
to search and seizure and that the indictment for that 
reason should be quashed. 


Now, this is not a new question. 


the Court: “Oliwme:. lain familiar quite 
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Mr. McLaughlin: Yes; and also Mr. Strong stated 
that we waived at the time. In these situations when you 
don’t know a fact, when you first discover it and you 
bring it to the court’s attention, why, that is sufficient. 

There is one case that I would like to mention and I 
know your Honor is familiar with it, United States v. 
Potts, reported in 141 Fed. (2d) page 45. That was 
before the new rules. It states that a motion to quash is 
a proper method to attack any proceeding which was de- 
fective before the grand jury. Now, I want to refer your 
Honor to the cases which I think are directly in point 
and which show that there has been diversity in this case 
that transcends the complaint in this case at bar, assuming 
that these parties are as guilty as the government contends 
that they are. I submit that the rule of privacy that the 
attorneys for the government have [354] violated in this 
case and is more important and it is more important to 
Mueserve those rules than it is to scize tpon a particular 
instance and disregard it. 

Now, in the case of United States v. Smith, that is 
District of Missouri and was decided in 1938. It is re- 
poceed in 23 Fed. Supplement 528. In that case two 
police officers who were police officers of the police depart- 
ment of St. Louis worked with FBI agents also in connec- 
tion with making arrests, and the testimony showed that 
the two police officers had entered the residence of the 
defendant without any warrant or search warrant and 
had placed the defendant under arrest and then made 
the defendant reach into her clothes and take out a pack- 
age containing narcotics and deliver the same to the 
officers. 


Now the accused made a motion to suppress the evi- 
dence and quash the indictment and the court held that 
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the indictment should be quashed and said, at page 529, 
and I desire just to read this because I think that the lan- 
guage as to the policy behind these rules that protect 
defendants against certain things that they should be 
protected against is worthy of preservation. At page 529 
the court said: 

lists clear that if this seizure had been made by dhe 
federal narcotic agents that it would have been in viola- 
tion of the Fourth Amendment, and the motion to sup- 
press would have to be sustained. [355] It is true that 
the Fourth Amendment is not directed to individual mis- 
Then they cite the Boyd cace 


> 


conduct of state officers.’ 
and others. Continuing: 


“But here we have a case where these police officers 
are assigned and work regularly with the federal narcotic 
agents: where they testify that they accompany them on 
raids, where they have search warrants; and where they 
testified that any cases they make they turn over to the 
federal authorities. Ordinarily the use of this evidence 
would not be prohibited, because of the fact that it had 
been secured in an unlawful manner by state officers; but 
we have here a case where the state officers are regularly 
detailed to work with and cooperate with the federal nar- 
cotic agents, and when they made cases they turned them 
over to the federal authorities. 

“Tf, under the state of circumstances, the evidence is not 
suppressed citizens would be afforded small protection from 
unlawful search and seizure under the Fourth Amend- 
ment to the Constitution of the United States. As was 
aptly said by Mr. Justice Bradley in Boyd v. United 
States: ‘Tlegitimate and unconstitutional practices get 
their first footing in that way, namely, by silent [356] 
approaches and slight deviations from legal modes of pro- 
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cedure. This can only be obviated by adhering to the rule 
that constitutional provisions for the security of person 
and property should be liberally construed. A close and 
literal construction deprives them of half their efficacy 
ama leads to gradual depreciation of the right, as 1f it 
consisted more in sound than in substance. It is the duty 
of courts to be watchful for the constitutional rights of 
the citizen, and against any self-encroachments thereon.’ 

Mien Umted States ve Falloce, C8277. 7s arcase 
involving a very similar state of facts, Judge Van Val- 
kenburgh, said at page 82: 

“*T do not think it necessary to show that the officers 
of the government had special knowledge, or issued spe- 
cial directives, in each specific case. If we were to ignore 
this circuitous, uninterrupted, but substantial evasion of 
the Fourth Amendment to the Constitution of the United 
Staves, even though that evasion Was unconscious and 
unstudied, we should countenance a departure from the 
spirit of our fundamental law more harmful in its far- 
reaching effects than the evil here sought to be remedied. 
Nothing herein said is to be construed as a surrender of 
[357] the right of the government to avail itself, without 
stint, of evidence incidentally secured by state officers 
under the rules, principles and conditions announced by 
the Supreme Court and other courts of the United States. 
I simply hold that, under the situation here presented by 
the record, the police officers in the cases at bar were so 
far recognized agencies of the government in the enforce- 
ment of the * * * law that their acts must be governed 
by the limitations imiposed by the federal Constitution.’ 

“The language used by Judge Van Valkenburgh above 
could well be applied 10 the imstant case. . 

“The motion of defendant to suppress the evidence and 
quash the indictment sustained.”’ 
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Another case where evidence was illegally obtained by 
an unlawful search and seizure and which gave rise to a 
quashing of the indictment is the case of United States v. 
Bush and that is a district court, Western Division of 
New York, 1920, cited in 269 Fed. at page 455, and in 
that connection the defendant was indicted for criminally 
receiving stolen property in violation of the so-called 
Carlin Act passed by Congress, and the officers had 
arrested the defendant and seized certain underwear. It 
was alleged that underwear and other things were stolen 
and when they arrested the [358] defendants they seized 
this stolen property. 

Now, in holding that this indictment should be dis- 
missed, the court said at page 457: 


“The government next contends that the arrest was 
made by a city police officer, a stranger to the proceedings, 
and therefore this court should not inquire into the manner 
in which the evidence was obtained.’ Citing some cases. 

“The facts, however, are not widely different from the 
I*lagg case, where the evidence was brought to the federal 
building by a policeman who acted, the court held, as 
agent of the government. It makes no difference that a 
city police officer actually made the arrest in the belief 
that a felony had been committed. Certainly the clues and 
leads and information necessary to find the indictment 
were procured by government officials. In People v. 
Kinney, 185 N. Y. Supp. 645, recently decided by Judge 
3rown, of the Supreme Court of the State of New York. 
it was shown that a policeman having a search warrant 
authorizing a search of the home of the defendant for 
opium in conducting the search found a concealed loaded 
revolver, seized it, and later an indictment was found 
against the defendant for having in his possession a re- 
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volver without a permit. [359] The indictment on motion 
was dismissed. So here the officers possessed no proper 
search warrant for searching the home of the accused and 
seizing any stolen property, and therefore their discovery 
or information unlawfully acquired could not be used as 
a basis for an indictment for criminally receiving stolen 
property.” 

I have one more case, your Honor, and that 1s the 
case of United States v. Yuck Kee, and that is a district 
of Minnesota, Fourth Division, 1922, reported in 281 Fed. 
at page 228, and there again a motion was made to quash 
the indictment because evidence was unlawfully obtained. 
It was contended that the warrant had been unlawfully 
obtained in that there was no sufficient evidence filed as 
the basis for the search warrant actually issued and that 
the search warrant was not read to the defendant at the 
time of the search and seizure and that no copies of the 
search warrant were served upon them. 

There are several other reasons. The main thing was 
that it was held to be improperly issued and the court 
held that under those circumstances the evidence obtained 
by that method could not be used and that the indictment 
should be quashed. 

Now, your Honor is familiar | am sure with the Boyd 
case because the Zap case was before your Honor not 
long ago. | 360] That case involved a question of whether a 
waiver had been permitted. The Boyd case is a leading 
case and it lays down rules which are certainly wholesome 
and I think should be abided by. 

Now. the result of what has happened in this case 
regardless of whether these returns and whether these 
statements were shown to the grand jury or not is that 
the United States Attorney obtained without lawful au- 
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thority and without complying with the regulations which 
were adopted pursuant to law, obtained evidence and in- 
formation which is the basis from which it has been his 
springboard in this whole case and I submit that the 
defendants have certainly been deprived of their consti- 
tutional rights. 


I want to say this, that there is one case that even hints 
and it does not clearly hold that a defendant has the 
right to object to a personal individual income tax return 
being used even in spite of those regulations. 


Now, that point is slightly different because [ am 
standing upon the fact that they did not comply with the 
regulations and the law, but the case I have in mind is 
tr case of Lewy v. United States, Seventh Circuit, 1928, 
reported in 29 Fed. (2d) at page 462. Now, in that 
instance the defendant was convicted of using the mails 
to defraud and Lewy Bros. was the corporation, and the 
court permitted the returns, the income tax returns of 
the corporation, to be {361] offered and received in evi- 
dence in the criminal trial against the defendant, and 
the court in saying that there was no error by doing that 
said—I do not have the quotation but I have the note that 
the returns were personal of the Lewy Brothers and not 
of the defendant. and the reason for the notation is not 
entirely clear unless the court was implying that the de- 
fendant’s personal returns could not be used against him. 
I will state this, the language is quite puzzling in that 
case but in stating that the returns were properly used 
it noted that theyawere returns of the corporation, and 
I submit I don’t think that the question as to whether 
returns regardless of compliance with the regulation has 
ever been passed upon insofar as the constitutionality of 
that statute is concerned, but I submit that if we do say 
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that under any circumstances they can be used, we are 
running squarely up against the amendment to the consti- 
tution which protects a person against such thing as that 
because the law requires you to make a return and where 
you have to do something and have to do it honestly and 
correctly the law and the amendments to the constitution 
should protect you. 

Now, I add that as just a further and additional 
observation on this whole business. I think it is sufficient 
in this case to rely upon the fact that they did not comply, 
that they reached out and got everything they wanted 
unlawfully, and in connection with the motion to dismiss 
I also [362] want to make a motion to strike all of the 
evidence which relates to these returns, well, all of the 
evidence in the case because the case was built from the 
information that was obtained. 


The Court: In view of the statement of the govern- 
ment the motion to quash will be denied and exception 
allowed the defendants. The motion to dismiss will be 
denied and exception allowed the defendants. 

Mr. Strong: May I make just one statement, your 
Honor? In view of the fact that counsel for the defend- 
ants has here permitted himself to make all sorts of state- 
ments as to the illegality of our action and that we have 
obtained illegal information and violated the law, I simply 
want to state categorically for the record that there is no 
illegality here. There has been none shown, and the only 
possible basis for that 1s possibly simply counsel’s wishful 
thinking. There is no evidence to that effect here whatso- 
ever and the government has proceeded in due conform- 
ance with the statutory requirements as these letters to 
the Attorney-General to secure the returns and various 
other documents fully demonstrate. 
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The Court: Call the jury. Can you give me some 
idea of how long it is going to take you, gentlemen? 


Mr. Strong: JI think we will finish late tonight or 
early tomorrow. 


The Court: Then we will finish late tonight. [363] 

Mr. Strong: May we have a two-minute recess before 
the jury is called? 

The Court: Yes. We will take a recess. 

(Short recess.) [364] 

Wie’ Comes Proceed, gentlemen. Stipulate that the 
jury is present? 

Mr. McLaughlin: So stipulated. 

Mis Sirone: So stipulated, 

The Court: And the defendants are in court? 

Mr. McLaughlin: So stipulated. 

Mr. Strong: So stipulated. 

dies Cour.) Ve mocced, 


DOTA LD OLIVER BIRCHER, 


called as a witness by and on behalf of the plaintiff, having 
been previously duly sworn, resumed the stand and testi- 
fied further as follows: 


(Direct Examination (Resumed) ) 
By Mr. Strong: 

Q. Now, do you recall any further conversations that 
you had with the defendant William Shubin at the con- 
ference on July 24, 1945, which you were relating prior 
to the recess here this morning? ie Wes) 

Q. Will you please state them? 
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Mr. McLaughlin: Your Honor, before that question 
is asked, may I ask the witness a question on voir dire? 

ieourt: Yes, 

©. By Mr. McLaughlin: Mr. Bircher, how long has 
it been since you have read the statements that these gen- 
tlemen [365] gave to you which you describe? 

A. I went over them this noon. 

©. And before you testified this morning, you had 
gone over them then, hadn’t you? 

A. Yes; I have read them occasionally. 

Q. And the testimony that you have thus far given 
and which you are going to give to this question is the 
result of refreshing your recollection by reading those 
statements ? A. Yes; I think so. 

Mr. McLaughlin: Your Honor, I object to the ques- 
tion on the ground that he is testifying, not from personal 
memory, but from the contents of documents which are 
not admissible. 

Mr Sirong: Your Honor, that is not what he said. 
He said that the testimony was the result of refreshing 
his recollection. Now that he has refreshed his recollec- 
tion, that is what he is testifying to. 

The Court: The record should be clear on that, be- 
cause, if he is relying entirely upon some instrument or 
clocument, it is a question whether the testimony is admis- 
sible at all. 

Mr. Strong: JT think the record should show that the 
witness is not looking at any document while he is testi- 
fying. 

aiinev@oure. Phat is trie: 

Mr. Strong: He may have some documents that he 
looked at during recess. but he does not look at them while 
he is testifying. [366] 
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The Court: Any evidence that he remembers, himself, 
as occurring between himself. of course, is admissible, 
and he can refresh his memory. but not rely entirely upon 
a document that is not in evidence. That is true. 

Mr. Strong: May I ask the witness a question? 

Q. Did you refresh your recollection from the docu- 
ment or are you relying entirely upon the documents that 
you just discussed? 

A. I have just refreshed my memory from reading 
it. I don’t think that I learned anything that I didn’t 
alread’ have in mind before reading it. 

Mise (Court: Procéed, 

Mr. McLaughlin: May I ask a few more questions? 

The Court: Yes. 


QO. By Mr. McLaughlin: Nlr. Bircher, before you 
testified this morning you read those statements, didn’t 
you? 

A. I have read them partly. I don’t know that I have 
read them completely and I don't know that I have even 
read them completely now. but for a long time I have 
had the substance of all of them in mind. 


QO. How many times did you read them immediately 
prior to your testimony this morning. or any parts of 
them? 

A. Oh, I would sav six or seven times: in fact. I read 
them over once or twice before they were signed, during 
the time they were being reviewed by the defendants, and 
I have [367] read them over during the time I was writing 
reports pertaining to them. I have read them over a 
number of times. 
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Q. Did you read any of those three statements clear 
through just immediately before you took the witness 
stand this morning, within the last two or three days? 

A. I think I read over the first one, that is the one 
of William Shubin, but I don’t think I read over either 
of the other ones completely through. I have merely 
glanced at them. 

©. Which one did you read this noon? 

A. I looked them all over merely casually. 

©. What evidence were you trying to refresh your 
mind on that you did not know? 

Mr. Strong: I don’t think that is a proper question. 

The Court: Well, I will permit it. 

A. JI didn’t have any particular fact in mind. I just 
thought that I might refresh my recollection. We dis- 
cussed many things, of course, during those interviews. 
It extended quite a period of time. 

QO. By Mr. McLaughlin: Are you able to state what 
facts you can testify to today if you had not read those 
statements within the last few days? 

Mr. Strong: I don’t think that is material, your 
Honor. 

The Court: That is a conclusion. I don’t suppose 
any witness would know how to answer that. Continue, 
if you have [368] any other questions. 

Mr. McLaughlin: JI have no other questions, your 
Honor. 

The Court: All right; proceed. The motion is denied. 

QO. By Mr. Strong: Wilf you state your answer to 
the question? Would you like the question read? 

A. No; I think I remember it. During the interview 
with Mr. William Shubin, that is the first one of the 
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three partners that I interviewed, I recall I asked him how 
he usually figured his overcharges that he collected and 
whether he figured so much per pound; and he said that 
he usually just advised the customers by stating: “You 
owe me so much.” He said that he had them educated. 

The Court: Well, that was testified to this morning. 

The Witness: Yes. 

Wiier@ourr- ) (hat is all repetition: 

©. By Mr. Strong: I wanted additional facts, not 
repetition, if you remembered any. 

A. He said that he always wanted to report the full 
amount of the income of the partnership, including their 
income from the regular profits from their business as well 
as their overcharges, but that they didn’t dare record 
their overcharges because they were afraid that the OPA 
officials would find that 

The Court: That is repetition. That was gone into 
this morning. [369] 

Q. By Mr. Strong: Would you think for a minute 
to yourself over what you testified this morning, and then 
if you have any additional matters, testify to those. 


A. He said that he had sought legal counsel regarding 
a method by which they could properly report the over- 
charges; and that he had consulted two attorneys, Mr. 
Henry Grossman and Mr. del Valle. He said he had con- 
sulted Mr. del Valle at about the time they started to 
collect the overcharges as to a proper method of recording 
the overcharges so they could properly pay taxes on them, 
on such income, and that finally Mr. del Valle urged him 
to report them, report the overcharges: and he stated that 
he had suggested to Mr. del Valle that they might be able 
to report them as gambling games, as poker or horse race 
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winnings; and Mr. del Valle discouraged him from clas- 
sifying them as such. And then, finally, he said that his 
attorneys, Mr. del Valle and Mr. Grossman, found a 
proper way to report them in that they had contacted other 
attorneys, and finally contacted the Mr. Joseph Brady who 
had mentioned for them to hire a certified public account- 
ant to come in and make a thorough audit of all their 
records. And Mr. Shubin said that he made a full dis- 
closure of all the income and all the omitted income to Mr. 
Rausch, C.P.A., and that Mr. Rausch had prepared 
amended returns and included in those returns for the 
partnership a total of $141,125 that had been omitted in 
the original returns for the partnership for that period 
[370] November 16, 1942, to December 31, 1944. 

He said he had made a full disclosure to his C.P.A. 
euclea letter on the stationery of Mr. Rausch was sub- 
mitted by him and read by me at the time, covering Mr. 
Rausch’s statement, and Mr. Shubin verified that all the 
statements in Mr. Rausch’s letter were true to the best of 
his knowledge and belief, and that the amended returns 
did make a full disclosure and properly apportion all the 
income. 

That is all that I remember at this moment. 

@. Did you at any time, on that occasion or subse- 
quent thereto, receive from the defendants a copy of the 
report of the auditor or accountant they had hired to go 
over the income of the Vernon Hotel & Restaurant Supply 
Company? A. Yes. 

Mr. Strong: May 1 have this marked tor identifica- 
tion, your Honor? 

The Clerk: Government’s Exhibit Ne. 58 for identi- 
fication. 
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(The document referred to was marked as Government’s 
Exhibit No. 58 for identification. ) 


©. By Mr. Strong: I show you Government’s Ex- 
hibit 58 for identification and ask you if you ever saw 
this document before? A. Yes; I have. 

QO. Will you state when and where and who was 
present? [3/1] 

A. On August 1, 1945, at our office on the eighth 
floor, Mr. Jack Kissel appeared with his attorneys, Mr. 
Joseph Brady and Mr. Stanley Anderson, for the purpose 
of giving a voluntary sworn statement. 

Mr. McLaughlin: Just a minute. I submit the ques- 
tion has been asked. 

The Court: It has been answered. 

Mr. McLaughlin: I mean asked and answered. 

O- By Mr, Strong: Did you at that time receive 
this Government Exhibit 58 from anyone? 

A. Yes: Attorney Stanley Anderson handed that to 
me in the presence of Mr. Jack Kissel, and I put it down 
on the 

OFF just a minute, now. Was amythine said at iat 
time? 

A. Yes. I asked Mr. Jack Kissel and the attorneys 
wenether this report represented the audit of C.P.A. Henry 
Rausch, and casually glanced through it, opened up the 
Fepout: 

QO. What did they say? 

A. They said that it did represent the audit. 


Mr. Strong: TI offer this into evidence, your Honor. 

Mr. McLaughlin: Just a minute. May J ask the 
witness a few questions? 

Mr. Strong: "Yes. 
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Whe Court: Yes. [372] 
By Mr. McLaughlin: Was Mr. Kissel there? 
Nes. 


And who else was there among the defendants? 


> 10 PO 


No other defendant. Attorney Joseph Brady and 
Attorney Stanley Anderson for Mr. Kissel. 

QO. That document was handed to you in connection 
with information relating to their personal returns? 

A. No. The audit itself and the report says it is in 
connection with an audit of the Vernon Hotel & Res- 
taurant Supply Company; and it is so captioned in that 
opening statement. 

QO. But you were investigating—pardon me, go ahead. 

A. And it is so captioned in the cover letter which is 
signed by Mr. Rausch, and which letter is dated July 24, 
1945, 

QO. Well, at that time you were investigating and had 
under your investigation the matters of the individual 
returns of William and Frederick Shubin and Jack Kis- 
sel, did you not? 

A. Yes; also the tax on the income of the partner- 
ship, which had to first be determined. 

Mr. McLaughlin: Now, if your Honor please, I ob- 
ject to that on the ground that it is another document 
which comes within the category of the supplement to an 
income tax return, and it has not been shown to have 
been obtained in accordance with the rules and regulations 
and the law relating [373] to it. And in this connection 
I make the further objection that it is privileged, and if 
there is any answer to that, certainly there has been no 
waiver of any privilege insofar as the two Shubins are 
concerned. 
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The Court: Well, I think a voluntary presentation of 
a statement in the presence of the defense attorneys and 
advice of his attorneys to this witness—I don’t see how 
you can call that privileged when he hands it to him. And 
secondly, I do not believe that this comes under the rule 
of the statute, the statutory rules that we discussed, be- 
cause this has never been a part of the Government’s 
records at all so far as our record shows here. 

Mr. McLaughlin: He has produced it out of his files. 
That is only one point. 

The Court: Well, but it never becaine a part of the 
files that were filed in Washington. 

Mr. McLaughlin: J want to fix the record on that. 

The Court: Oh, yes, certainly; make your record. 

Q. By Mr. McLaughlin: Mr. Bircher, that docu- 
ment that you have been identifying has been in the office 
of the Treasury Department of Los Angeles where you 
maintain your office, hasn’t it? A. Yes. 

OQ. And it has been one of the files and records of 
your department here? [374] A Wes. 

Mr. McLaughlin: Now, your Honor, on the question 
of privilege, an attorney cannot waive privilege, as I un- 
derstand the law. 

The Court: Even if his chent is present? 

Mr. McLaughlin: Well, that is what I say. Mr. Kis- 
sel was present, but not the two Shubins. They were not 


present when this was delivered. 
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The Court: If there was one statement made by one 
conspirator, it is binding on them all if you find that there 
was a conspiracy. 

Min. vicLaughlin: True, your Elomor, ii that is sufi- 
cient to constitute a waiver of privilege. \WWhen we are 
dealing with an admission which may constitute a con- 
spiracy, that is one thing; but we are dealing with Section 
1881 of the Code of Civil Procedure, which specifies and 
provides that statements between an attorney and client 
are privileged under the Jaw. And I have ample authori- 
ties on that if your Honor cares to hear them. An at- 
torney can’t waive that privilege. The only person on 
earth who can waive it is the individual, and the only one 
of these individuals that was present at that time was 
Jack Wissel; and I submit that there is no showing here 
that the two Shubins ever waived their privilege. 

Mr. Strong: May I say, your Honor— 

The Court: No. Overruled, exception allowed. Pro- 
ceed. [375] 


Mr. Strong: May I show the document to the jury, 
your Honor? 
Site Court: Yes eel evidence 


The Clerk: Government's Exhibit No. 58 in evidence. 


(The document referred to and heretofore marked as 


Government’s Exhibit No. 58 was received in evidence.) 
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Mee VilLIAM A. SHUBIN 
Special Report 


HENRY J. RAUSCH 
Certified Public Accountant 


Tax Counsellor 


707 Insurance Exchange Binldimg 
Los Angeles 
Wandike 9813 
July 24, 1945 


Mr. William A. Shubin, 
3301 East Vernon Avenue, 
Los Angeles 11, California. 


Dear sir: 

In accordance with instructions received, I have made 
an investigation of the accounts of Vernon Hotel and 
Restaurant Supply Company and of the personal bank 
accounts of the three partners of that company. The pur- 
pose of the investigation was to ascertain all partnership 
income not previously reported on the Federal and State 
income tax returns for the calendar years 1942, 1943 and 
1944. 

My investigation did not comprise a complete audit of 
the accounts and records but consisted of an examination 
of such accounts. records and related data as 1 believed 


would disclose any income not previously reported. 
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As a result of my investigation, J arrived at a total 
income of $245,577.61 
which, in my opinion, should have been re- 
ported as income for the years 1942, 1943 
and 1944 

The original returns filed 
showed income for the year 


1943 of $41,033.76 
and for the year 1944 of 63,418.85 
aetotal Or $104,452.61 
and unreported income of $141,125.00 


The present partnership, which was formed on Novem- 
ber 16, 1942, did not file a return for the period from 
November 16 through December 31, 1942. The original 
return for 1943, however, included an amount of $1,581.98 
which is attributable to that period. 


The unreported income of $141,125.00 comprises the 
following items: 
Partnership Records 


Credits to Pariners Capital Accounts: 


Wilham A. Shubin S$ 4,400.00 
Fred A. Shubin 4,400.00 
Jack L. Kissel 2,200.00 
Total & 1100060 


The above amounts were credited to the partners’ capi- 
tal accounts on April 30, 1944, as a transfer from an 
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account entitled ‘‘Additions and Withdrawals from In- 
vestiment.” 


An analysis of the latter account showed total credits 


of $40,053.62 


for the period from February 1943 through September 
1943 and represent amounts deposited in the bank in ex- 
cess of the accounts receivable collections and cash sales 
for that period as shown by the partnership books. 

Charges to the account, during the period from March 
1943 through April 1944, consisted of the following: 
Checks issued to various payees 

in payment of meat purchases $10,166.02 
Check issued to William A. Shubin 3,000.00 
I am informed that this amount 

has been included by W. A. 

Shubin with the cash on hand, 

as of the date of this exam- 

ination, and shown as a sepa- 

fore tem ldter in this report. 
Aansterted to “Cash Account’ © 3,62813 
This amount was credited to the 

cash account on September 30, 

1943, and was used to offset a 

debit balance in the account as 

of that date. It appears that 

that amount was taken into in- 

come through prior charges to 

the account. 
Transferred to account entitled 

“Operation of Meat Market” 12,259.47 
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This amount was included in 
1943 income and is a part of 
the $41,033.76 reported in the 
original return for that year. 

Transferred to Partner’s capital 


accounts as shown above 11,000.00 
Total $40,053.62 
Exchange Account S 5,36600 


The account in the General Ledger entitled “Exchange 
Account” showed a credit balance, as of the date of my 
examination, of $5,300.00. That amount, I am informed, 
was advanced by W. A. Shubin, from funds not pre- 
viously reported as income. The account ran from Jan- 
uary 1944 through March 1945, The total credits to 
the account during that period aggregated $90,480.29. 
Of this amount, $25,480.29 represented loans from out- 
siders. The loans were repaid during the above period 
and the account was charged with the repayments. The 
difference, $65,000.00, represents an accumulation of ad- 
vances, ranging from $2,000.00 to $10.000.00, which, 
with the exception of $5,300.00 have been repaid. The 
“Exchange Account’ was used as a revolving fund and 
the $65,000.00 represents only the total of the individual 
advances. none of which exceeded $10,000.00. 


Partners’ Withdrawals $ 740.00 
Withdrawals by Fred A. Shubin $370.00 
and Jack L. Kissel 370.00 


$740.00 
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during November and December, 1942, were charged to 
salaries. Because partners’ salaries are not deductible for 
income tax purposes, these charges are reversed. 

Other general ledger accounts examined did not dis- 
close any further unreported income. 
Partners’ Personal Bank Accounts 

My examination of the partners’ personal bank ac- 
counts, made with the assistance of each partner, dis- 
closed the following additional income: 
William A. Shubin 


All of the deposits from No- 
vember 22, 1944, to Decem- 


ber 31, 1944 S13,03177 
Deposits in January 1945 1,122.41 
Total $ 14,254.18 


William A. Shubin had no per- 
sonal bank account prior 
to November 22, 19-44. 


Fred A. Shubin 
1944 Deposits 


May 25 $ 800.00 
June 7 510.00 
June 13 703.40 
July 10 1,000.00 
September 5 481.40 
September 27 500.00 


October 23 500.00 
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December 5 
December 13 
December 14 


1945 Deposit 
Pepriary 7 


Total 
Jack L. Kissel 
1943 Deposit 
November 30 
1944 Deposits 
August 31 
October 25 


December 20 
December 21 


1945 Deposit 
February 1 


Total 


$1,000.00 
1,500.00 
1,000.00 
1,000.00 


2,000.00 


520.00 
300.00 


$ 7,314.80 


500.00 


500.00 


4,500.00 


1,500.00 
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$ 7,814.80 


$ 6,500.00 


Other deposits, credited by the bank to the partners’ 


accounts but not listed above, have been accounted for 


by the partners as consisting of amounts withdrawn from 


the partnership, personal loans, transfers between part- 


Wens, CLC, 


All of the partners’ bank accounts were with the Citi- 


zens National Trust and Savings Bank, Maywood Branch. 
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The partners informed me that their wives had no sepa- 
rate bank accounts. 
Partners’ Cash Expenditures 


Personal expenditures by the partners from cash not 
previously included in income consisted of the following: 


William A. Shubin $13,750.00 
Fred A. Shubin 5,065.00 
Jack L. Kissel 2,/83.00 
Total $ 21,598.00 


The above items were given to me by the individual 
partners during the course of my examination. 


Cash on Hand $ 11,500.00 


William A. Shubin informed me that, as of the date 
of my examination, he had cash on hand amounting to 
$11,500.00, which should be included in the amount not 
previously reported. 

Other Cash Items 


A cash payment of $ 28,500.00 
was made on the purchase of the La Vista 


Apartments. 
Gacheadvanced to Caliiornia Meat Com- 
pany during 1944 amounted to § 35,000°00 
Total of all items $142,706.98 
Less: Amount attributable to 1942 income 
and included in the 1943 return 1,581.98 


Amount of Unreported Income $141,125.00 
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The foregoing will supplement my letter to Messrs. 
Brady and Nossaman, under date of June 27, 1945. 


itietme letter referred to above, the dates wr ipril 25 
and April 28, on page one, should be changed to read 
May 25 and May 28, respectively; and April 28 on page 
two should be changed to May 28. 

Respectfully yours, 
Henry J. Rausch 


Case No. 18367 Cr. Gov. Exhibit. Date 6/20/46. No. 
Boe vidence. Clerk, U. S. District Court, Sou. Dist. 
of Calif. Cross, Deputy Clerk. 


Eetdorsed | No: 11382.” United States Circmit Court 
of Appeals for the Ninth Circuit. Filed Sep. 19, 1946. 
Paul P. O’Brien, Clerk. 


QO. By Mr. Strong: This report was furnished to 
you, I understand, pursuant to a prior request by you 
Gi ihe A. Yes; that is correct. 


©. And when was that request made? 


A. On July 24th, when the two Shubin boys went 
into our office and made a statement. I told then that 
we would check into their statements and verify their 
returns and representations as to their income from vari- 
ous sources, and we would want to make an audit of their 
books and records, and we would also want to check over 
their audit of their accountant, and that I wanted to see 
some record which would show the basis for the amended 
returns that were filed. We wanted to see how they were 
computed. 
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QO. And did the defendants present at that meeting 
agree to have prepared for you a report by one of their 
accountants ? 

Mr. McLaughlin: Objected to as calling for a con- 
clusion. 

QO. By Mr. Strong: Will you state what they said 
in that connection in answer to your request? [376] 

A. They said we could have anything we wanted; 
they would cooperate fully and let us have whatever we 
wanted to verify the returns that had been filed, to verify 
their statements. 

©. As I understand, you were interested at that time 
in the difference between the income originally reported 
by Vernon Hotel & Restaurant Supply Company for the 
years 1942, 1943, and 1944, and the amount reported 


on the amended returns? A What as correct. 

©. And was this request that you made in connection 
with that difference? Eee elles: 

©. And this report was then submitted to you, Gov- 
ernment’s Exhibit 58? A. Yes. 

©. In explanation of that? A “Phat” is Triste 


Q. Did you on July 24, 1945, during this conference 
also have occasion to question the defendant Frederick 
Shubin? Eves 

©. And was that in the presence of the same parties 
that you testified to before? 

7 Miateiomeonnect. 

QO. Was anything said to Frederick Shubin— 

The Court: I believe he said that the Frederick Shubin 
[377] conference was in the afternoon. 

Q. By Mr. Strong: Will you state the names of the 
persons who were present? 
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Sere Court: Is that right? 

The Witness: That is correct, your Honor. 

The Court: And William was in the morning? 

The Witness: That is correct. 

mie Court: If this is a different conference, you had 
better lay a foundation. 


Mr. Strong: Q. Will you state at what time you 


examined the defendant Frederick Shubin on July 24, 
1945? A. That was the afternoon and— 


OQ. And where was it? 
A. In our office concerence room on this eighth floor, 
Internal Revenue Office in this building. 


QO. Will you state who was present? 

A. Attorneys Joseph D. Brady and Stanley Ander- 
son, and Irederick Shubin and Special Agent Phoebus, 
I believe. Miss Dudney, one of our stenographers, and 
myself. 

QO. Was anything said by you to Frederick Shubin con- 
cerning the use of the information obtained during that 
conference? 

A. Yes, I told him that he was not required to give 
any statement or to answer any questions that he felt 
might tend to incriminate him, and that any statements 
he made or any documents produced at that meeting might 
be used by the [378] Government in any subsequent pro- 
ceeding. I asked him if he understood that, or if he 
wished his attorneys present to advise him further in 
that regard; and there was some discussion, and then he 
stated he was willing to make a voluutary sworn statement 
and answer all questions. 
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Q. Discussion between whom? 

A. There was some discussion between Frederick 
Shubin and his attorneys, and after that discussion he said 
that he would voluntarily answer any questions. 

QO. Now, will you relate what questions you asked the 
defendant Frederick Shubin and what answers you got 
during that conference in connection with the income and 
source of income on the income tax returns of the Vernon 
Hotel & Restaurant Supply Company? 

Mr. McLaughlin: Before that question is answered, 
may I ask the witness a few questions? 

Wines@aurt: .Yes. 

Q. By Mr. McLaughlin: Mr. Bircher, when did you 
last read the written statement of Frederick Shubin? 

A. I glanced at it this noon, but I don’t think I have 
read it completely for many months. 

©. When you say you glanced at it do you mean that 
you looked at and read the front sheet, and then passed 
over, or did you turn the pages and look at several pages? 

A. JI looked at several different pages, but I was [379] 
hungry and J] didn’t take time to read them all in detail. 

©. You did not read it entirely through? 

Hemetbnat is correct. 

©. Were you conferring with Mr. Strong this noon 
about the contents? Ay Noe I have not, 

Q. Before you came to court this morning did you 
look at the statement of Frederick Shubin? 

A. Weseelgnesewed them all last night casually. 


¢ 


QO. Well, when you say “casually” do you mean you 
read them or you did not? 
A. I read portions of them, maybe turning the first 


page and then jumping to the fifth page, just kind of to 
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refresh my memory a little bit. I didn’t read them thor- 
oughly. 

O. That was last evening? &, hat is eortect. 

Q. Prior to last evening, how long was it since you 
read them? 

A. Probably four or five days or a week that 1 casu- 
ally looked them over. I haven’t looked them over thor- 
oughly for many months. 

Q. Well, ever since this proceeding has been going on 
you have been refreshing your recollection or looking at 
them from time to time, haven't you? [380] 

A. Yes. 

Q. To keep your memory refreshed? Now, are you 
able to state today what things Frederick Shubin said to 
you, without recalling what you have read at these times 
from the statements? 

Max. Strong: I object to that, your Honor. 

The Court: Oh, I will permit it to be answered. 

A. Yes: I can state in substance what was said with- 
out refreshing my memory. I know what was said. 

QO. By Mr. McLaughlin: Could you have done that 
before you read it last night? 7h (ees: 

O You could? Leenrcs: 

The Court: Proceed, gentlemen. 

Mr. McLaughlin: Before he proceeds, I want to make 
the objection so I won’t be interrupting, to his testimony 
regarding the discussions with Mr. Shubin on the ground 
that he is testifying from documents and from conversa- 
tions that were given in the course of his official duties as 
a Collector of Internal Revenue at the time that the de- 
fendant Frederick Shubin was performing his official 
duties and giving information that was confidential, and 
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his testimony is in effect testimony as to the contents of 
documents which he has seen and read constantly since 
the time it was taken. [381 | 

Mr. Strong: I am going to state, your Honor, that 
there is nothing here and nothing that I know of in the 
law which makes the testimony of Frederick Shubin con- . 
fidential. He gave it voluntarily to these people in support 
of his own claim in connection with his own income tax 
returns. He was trying to justify certain things he did. 

The Court: Overruled and exception. Proceed. 

QO. By Mr. Strong: Will you proceed to relate the 
questions you asked and the answers that were given to 
you by the defendant Frederick Shubin on this occasion 
with reference to the income and the source of income 
on the income tax returns of the Vernon Hotel & Restau- 
rant Supply Company? 

A. J asked Frederick Shubin whether it was true that 
his firm had received approximately $141,125 in over- 
charges during the period November 16, 1942, to Decem- 
ber 31, 1944, as indicated by the reports of their certified 
Public Accountant, Henry Rausch. And he said that 
that was true. 

T asked him how those sums were collected and he said 
those overcharges were usually collected in cash, and that 
usually the regular charges, invoice charges, were paid by 
checks by the customers. He said that occasionally he 
collected those overcharges and occasionally Jack Kissel 
collected them, but usually William Shubin collected them; 
and that when he collected the overcharges or when Jack 
Kissel collected the overcharges, that they would turn 
over [382] that cash to William Shubin who maintained 
that cash fund at home. 
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He said that the fact that they were collecting over- 
charges was not inade known to their employees in their 
office, nor to their bookkeeper whom they had failed— 
their first bookeeper whom they had failed to advise of 
their collection of these overcharges, because they did not 
want people to know they were in the black market; but 
that finally they made a full disclosure of those receipts 
and that income to Mr. Rausch, Certified Public Account- 
ant, who had filed corrected amended returns on July 


2nd, 1945. 


He stated that he and his two partners were to share 
equally in the profits of the business as well as in the 
profits of the overcharges. 


He stated that the employees of the company did not 
know they were collecting overcharges, nor did their re- 
spective wives. 


He stated that the reason that they did not want those 
overcharges recorded on their books was because they 
were conscious of the fact that the OPA rules permitted 
some treble damage recovery based on any overcharges. 

And he stated that he had consulted with Mr. del Valle, 
his attorney, who had advised reporting the additional 
overcharges on the tax returns, and that he had proposed 
that maybe they could be reported as gambling games or 
poker [383] games or horse racing games; and that Mr. 
del Valle did not approve of that and suggested getting 
outside counsel or getting some additional advice on re- 
porting it. 

He stated that at all times he had wanted to pay his 
income taxes, that is, that the company had wanted to 
report all their profits, but they didn’t know how to with- 


422 William Shubin et al. vs. 


(Testimony of Donald Oliver Bircher) 


out putting themselves liable to revocation of their license 
as wholesalers, meat wholesalers. 

That is about all that I can recall. 

Q. Was anything asked about the purchases of meat 
by the Vernon Hotel & Restaurant Supply Company? 

A. Yes. I asked them if the company overpaid when 
they purchased meat j;and he said, “No,” they wouldn’t 
do that; all their purchases were strictly in accordance 


33 


with OPA ceiling prices. 

And he said that the reason that they didn’t have to 
overpay was because many of the meat packers had to 
bone meat for the Government and that the packers didn’t 
like that duty, and that therefore they were able to obtain 
a certain allotment from packers by doing their boning for 
them; for that reason they could obtain a supply of meat 
without overpaying. 

Q. Was anything said about where the money re- 
ceived from overcharges was kept? 

A. I asked Frederick Shubin where the money was 
kept [384] and he said that he didn’t know. And I asked 
him that two or three times, and at one time he said he 
thought William Shubin, his brother, kept it at home. 

Q. Was anything asked about how overcharges were 
determined upon? 

Mr. McLaughlin: Objected to as leading. 

The Court: That does not suggest the answer. The 
witness might say “No.” T will permit him to answer. 

A. He said that he sometimes collected overcharges. 
1 believe he said that the most he ever remembered col- 
lecting was two cents a pound and the total overcharge 
collected at one time was $100.00. 
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QO. By Mr. Strong: Was anything said about whether 
the overcharges were collected by check or cash? 

Peeiic said nearly always in Cashes lie didn tC ever 
remember of getting a check. 


©M. On August 1, 1945, directing your attention to 
that date, did you have a conference on that date with 
the defendant Jack L. Kissel? Age lvdid, 


QO. Will you please state at what time the conference 
was held, where it was held, and who was present? 

A. On August 1, 1945, Attorneys Joseph Brady and 
Stanley Anderson brought their client, Jack Kissel, to 
our office on the eighth floor in this building and in a 
confer- [385] ence room they held a conference with Mr. 
ae LL Kissel, 


The Court: What was that date? 
The Witness: On August 1, 1945. 
ite Court: All-richt, 


Q. By Mr. Strong: Was anything said at that time 
about the possible use of the statenients made by the de- 
fendant Kissel in subsequent proceedings ? 

A. Yes. I told him that he was not required to in- 
criminate himself, and that any statements he might make 
or any documents produced might be used by the Govern- 
ment in any subsequent proceedings. And I asked him 
if he wished to have his attorneys explain that to him 
more in detail, and he stated that he did, and then there 
was a discussion off the record where his attorneys advised 
him, and then he stated that he was willing to give a 
voluntary sworn statement and we proceeded to take his 
answers. 
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©. Did you hear his attorneys advise hime 

A. His attorneys advised him that any statements he 
nade might be used by the Government in any subsequent 
proceedings and that he was not required to incriminate 
himself, and that he had the right to refuse to answer any 
questions that he felt might tend to incriminate him. 

©. Was this the same conference at which Govern- 
ment’s Exhibit 57 was received, that audit report? 

Peeves: om neust the Ist, 1945,5| 586] 

Q. Do you recall what questions you asked the de- 
fendant Jack L. Kissel on that occasion and what answers 
you received concerning the income and the source of 
income on the income tax returns of the Vernon Hotel & 
Restaurant Supply Company ? 

Mr. McLaughlin: Now, your Honor, before that ques- 
tion is asked, may I ask the witness the same questions? 

The Court. Yes, 

OF eby fit Melaughlin: (Mr Bircher, at that tune 
there was transcribed a statement of the questions and 
answers, was there not? A. What is correct, 

And you have that statement? ix, “Ses. 
And did you look at it this noon? 

Yes, casually. I mean I didn’t read it fully. 

Well, how long did you spend looking at it? 
Probably three minutes to five minutes. 

Did you look at it before you came to court this 
morning ? We Yes last nicht, 


1 >O POO 


Q. Did you read it through last night? 


A. No. I haven’t read it through, I don’t think, in 
months. 


Q. Well, how many months? [387] 
A. Well, it is about eight months, I guess. 
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QO. You did read it through eight months ago? 

eee ihat is correct. 

©. And that was how long after it was given? It 
was given in August. How long after it was given did 
you read it?—Withdraw that. Was there an interval of 
time after you got that statement between this time that 
you say you read it through eight months ago? 
Theat its correct 
How long an interval? 
About three months. 
And you read it through carefully then? 
Yes, sir. 


OO POFrOy 


And that was before you gave any testimony or 
information to anyone regarding this case? 

A. I am not certain about that. We received the 
Commiissioner’s letter of authority, it was dated October 
10, 1945, and I don’t remember whether—I know that I 
didnt’ have any conference with Mr. Strong before that 
date. 

QO. And it was about that time that you did read it 
through carefully, and you also read through the other 
ingerstatements that we have reterred to, that is Mr, 
Shubin, the two Mr. Shubins? 

A. Yes; about a month after that date, for the pur- 
pose of writing my report in the income tax case. [388] 

A month after when? 

Well, probably in November, 1945, 

Vou read it then: A. That is correct. 
And you had read it before in October? 
No. I was not interested in it in October. 


OO POO >O 


Then, it was after this time that you made your 
report of the income tax. Did you also read it after you 


426 William Shubin et al. vs. 


(Testiniony of Donald Oliver Bircher) 


received the letter from the Commissioner of Internal 
Reventie? A. Yes. that ig right. 

(Oy Tite reason that you read it, ihe reason thal vem 
looked at the statement on this occasion and the reason 
that you looked it over last night was to refresh your 
recollection, wasn’t it? A. Yes. 

Mr. McLaughlin: That is all the questions I have. 
And, if your Honor please, I wish to object, stating the 
same grounds as stated, as the basis of the objection to 
the testimony regarding the other two discussions, that is, 
with the two Mr. Shubins: and I wish to have it stipu- 
lated that my objection goes to all these questions and 
answers so that I won't have to object every time. 

The Court: It will be so understood. Overruled. 
eraceed, 


QO. By Mr. Strong. { just want to ask you one ques- 
tion [389] about these statements. When did you first 
read these statements, the first time? 

A. Probably the day after they were transcribed. 

@. And that was how soon after the conference in 
each case? A Within two oretliree days. 

Q. And at that time did you read the entire state- 
ments ? Deen Vee, 

©. And at that time did you have a clear recollection 
of the questions that you had asked and the answers that 
you had gotten? fu) Yes: 

©. Was there anything in these statements that you 
found to be at variance with the questions and answers 
as you recalled them at that time? 

A. No, except that in connection with one of the 
statements there were some changes made. 


United States of America 427 


(Testimony of Donald Oliver Bircher ) 


QO. By whom? 

A. In connection with the statement taken from Fred- 
erick Shubin. 

QO. Who made the changes? 

A. He did, he and his attorneys, when they came 
together to sign the statement they wanted certain por- 
tions deleted, and I told them that they could delete what 
they wanted to and give us what they wanted to; it was 
their option to furnish us what they wanted to, and if 
they wanted |390] to give us a sworn, signed statement, 
voluntary statement, they could do so and present to us 
whatever representations they cared to. [391] 

QO. Now, will you state what questions you asked and 
disclose, as nearly as you can recall, what was said to you 
in answer by the defendant Jack L. Kissel at this con- 
ference which you have described on August 1, 1945, with 
reference to the income and the source of the income on 
the income tax returns of the Vernon Hotel and Restau- 
rant Supply Company? 

A. Iasked Mr. Kissel the source of the $141,000 that 
had been added to the income tax returns of the Vernon 
Hotel and Kestaurant Supply Company, that is, that sum 
in addition to the amounts of the income originally re- 
ported by that partnership for that period November 16, 
1942, to December 31, 1944. 

He said that that sum represented black market profits 
or overcharges collected, sums collected in excess of OPA 
ceiling prices by himself and his two partners. 

He stated that they had had a certified public account- 
ant, Mr. Rausch, make an audit of their records and that 
all information had been given to this accountant regard- 
ing the personal investments and expenditures for his 
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information in preparing his audit; and that that sum 
represented those excess charges that had been collected 
but which had not been recorded, for the most part, on 
the books and records of the company. 

He said that in a few instances he had helped his 
partners to prepare fictitious invoices when they wanted 
to [392] plug in some of that money into the business 
and into their receipts, when the company needed addi- 
tional funds. 

He said that at all times they had wanted to pay their 
income taxes on their entire income, but that they were 
afraid they would lose their license 1f they showed those 
excess charges that had been collected. 

He said that he and both of his partners had collected 
these excess charges on occasions. Whenever he would 
collect them would be when Bill Shubin was in conference 
or an occasion similar to that. 

He said that he was in general charge of the plant 
and that he allocated the meat to the different dealers. He 
said that the overcharges were not collected from everyone 
impartially; they collected different sums from different 
ones, that is, overcharges. Usually the overcharges were 
collected in cash and that such overcharges were kept by 
Bill Shubin at his home. 

He said that on one occasion he needed some money 
and he asked Bill where the money was kept and Bill told 
him it was home in a drawer: and that he went to Bill’s 


home and searched for half an hour or so for it, for that 
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amount, and could not find the fund. He said that he was 
sometimes worried because he didn’t know where Bill 
Shubin kept this fund of overcharges, because he didn’t 
know what would happen in case he died. And he said 
that both he and Frederick Shubin [393] fully trusted 
Bill Shubin to keep the money together and make a fair 
distribution to them all. 


That is about all I can remember. 


QO. At this conference of August 1, 1945, and at the 
two conferences on July 2+, 1945, was anything said about 
the investigation being continued by the Internal Revenue 
Bureau after those meetings? 

A. Yes. I told them that we would want to make an 
audit of their records, go out and check their records and 
verify their income. They assured us of their continued 
cooperation to make everything available. [394] 

Q. And did you subsequent to those two dates, July 
Zo l245, and August 1, 1945, conduct an audit or assien 
anyone else to conduct an examination and audit of the 
books of the Vernon Hotel and Restaurant Supply 
Company ? 

A. I can say this, that Special Agent Phoebus was 
working with me or under me and he continued the 
assignment in cooperation with Internal Revenue Agent 
Eustice who was assigned from the Internal Revenue 


Omlec to cariy On: 


©. Is that the agent Eustice who testified here today? 


Per Y es) that isecerrect. 
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QO. And did you from time to time thereafter or did 
you at any time thereafter have any conferences with 
Mr. Eustice concerning the accounts and the books of 
the Vernon Hotel and Restaurant Supply Company as his 
investigation progressed? 

A. Yes. I kept in touch with the two men that were 
out there making the audit. 

©. Was there any discussion at any one at these tiree 
meetings with any one or all of the defendants as to 
whether the defendants had discussed this entire matter 
of overcharges? 

Mr. McLaughlin: Just a moment. With whom? 

Mr. Strong: Among themselves. 

Mr. McLaughlin: It is objected to as leading. 

The Court: The question does not suggest the answer. 
He could say no or yes. You may answer. [395] 


The Witness: Yes. 
QO. By Mr. Strong: Will you state at what meeting 


such a discussion was held and with whom? 

A. I asked each of the three partners whether they 
kept track of how much the overcharges were amounting 
to at different periods and they said they did, and Bill 
Shubin said that occasionally the men would ask him, his 
two partners, how much the fund amounted to. He said 
sometimes he would tell them that they would have to 
wait until he could count it and that he would advise them 


after he had counted it. 
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Keach of them said that they were to share equally in 
the fund, in the profits of the business, both the regular 
income and the overcharges. 

Mr. Strong: That is all. 

Mr. McLaughlin: No questions. 

fine Court: hat 1s all: 

(Witness excused.) 

The Court: Ladies and gentlemen of the jury, you 
will remember the admonition I have heretofore given 
you. You will not discuss this matter among yourselves 
nor permit anyone to discuss it in your presence. You 
will not express or form any opinion as to the merits of 
this controversy until it is finally submitted to you under 
the instructions of the court. We will take a recess. [396] 

(Short recess. ) 

The Court: Stipulate that the jury are present, gentle- 
men? 

Mr. McLaughlin: So stipulated. 

Mr. Strong: So stipulated. 

The Court: Stipulate that the defendants are in 
court? 

Mr. Strong: So stipulated. 

Mr. McLaughlin: So stipulated. 

MiesCourt, Ee roceed: 


Mr. Neukom: May it please your Honor, the govern- 
ment has seen fit not to produce evidence as to certain 


courts, and I would like for the purpose of the record 
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and since we have not produced such evidence it is obvious 
that the court will dismiss those counts. They are as 
follows, your Iioner, Count 12, 13, 14, 15, 19) 26,927; 
28, 297 34, 35, 96, 37, 38, 39, and 40, 

In checking the evidence your Honor, I feel that we 
have produced evidence on all of the other remaining 
counts that I did not name at this time, your Honor. 

The Court: No objection? 

Mr. McLaughlin: No objection, your Honor. 

The Court: The motion of the government to dismiss 
eounts  P2ls. 145, 19, 26, 27, 28, 29, 34, 35, 3652 
38, 39, and 40 will be granted. 

Mr. Strong: At this time, your Honor, I think there 
are [397] some documents which were marked for identi- 
fication which have not been introduced in evidence. I 


would like to offer in evidence Government’s Exhibits 1 


and 2 which are the bank records. 


Mr. McLaughlin: We object on the ground that they 


are immaterial. 
The Court: ein’ evidence. 
The Clerk: Government's Exhibits 1 and 2 received 


in evidence. 


(The documents referred to were received in evidence 


and marked Government’s Exhibits 1 and 2.) 
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Case: ING, he G7 6s er vs. Shubin. Gov. Ex- 
hibit. Date 6/18/46. No. 1 Identification. Date 6/20/46. 
No. fim Evidence. Clerk, U. S. District Court, Sam 
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[Endorsed]: No. 11382. United States Circuit Court 
of Appeals for the Ninth Circuit. Filed Sep. 19, 1946. 
Eaviieiem@recen, Clerk. 


————————— 
SURNAME FIRST 


"Declared a true copy Of Banks record" 


eee 


__ Bell Branch. 


DATE { INTEREST | WITHDRAWAL 
' 


=———>. 
t 


ROUGHT FORWARD | 


a! i 

2/27/41 == 
Byiz/a2 | 
m/sec | 


271s ! 


4/10/42 I 


3/ vi /42 i. f 
ee | |. 


—) _ 
= 
“f t (4.2 
FORWARD 


United States of America 


450 


(\GOVERNVTENI S EXHIBIG NO. 2| 


or 


SIGNATURE OF GU 


vt tT. 


a SIGNATURE OF CUSTOMER. 


Bank of imerica i. 


¢ 
i 


223.22 = eS toe 
Gee 7; 


CURRENT DATA FROM OLD CARD 
MINIMUM QUARTERLY BALANCES 


~NUMBER OF WITHDRAWALS 


(ACCT. TRANSFERRED FROM 
BRANCH No..__.. ACCT. No. 


GD & Seite 
heed : 
sTO¥B-—i.ssis fan 


2ND OR 
AtH as 


DEPOS!T | BALANCE 


be a 


aploe 
338402 


sornpared 


oAl.d a 1f fi Ri As 


William Shubin et al. vs. 436 
(Government’s Exhibit No. 2) 


2aT9 
SHEET N 


BALANCE 


Lor -er — 
ao iGuc 


mS 
IF 
ke a ae 
N 


Clerk 
He ee 
aj oN 


ri —— 


fo FR 


i 
ae 
om 
eee 
-Wes 
Cj 
Gy icy 
1 eee 
oO 
4, 
fe 
a 
a) 
e 


iy 
aS 


sie 
+ = as 
~ 


@ its ao 


cemtaone 
“4 a 


t 


..., Depu 


Yi3/44 


Afei/24 _ | 


ve 


16/18/44 __ | 
33 


United States of America 437 


Mr. Strong: Government's Exhibit 23 which also are 
bank records. 


The Court: Subject to the same objection, in evidence. 


The Clerk: Government Exhibit 23 admitted into evi- 
dence. 


(The documents referred to were received in evidence 
and marked Government’s Exhibit No. 23.) 


Mr. Strong: Then I would like to offer in evidence 
these certified income tax returns. 

Wie Court: she; the patinersmip: 

Mr. Strong: First the partnership, yes. They are ex- 
hibits 46, 47, 48 and 49. 

Mr. McLaughlin: To which we object on the ground 
that they are immaterial and not probative of any issues 
in this case and were not obtained pursuant to the laws 
and regula- [398| tions with respect to such returns. 

The Court: Adnitted in evidence. 

The Clerk: Government’s Exhibits 46, 47, 48 and 49 
admitted into evidence. 


(The documents referred to were received in evidence 
and marked Government’s [Exhibits 46, 47, 48 and 49.) 


Mr. Strong: At this time I would like to offer in evi- 
dence certified copies of the individual income tax returns 
Nos. 35 to 45 inclusive. 

Mr. McLaughlin: We object to those on the ground 
that they are immaterial and not probative of any issue 
in this case and that they were not obtained pursuant to 
the laws and regulations relating to obtaining of such 
documents and that they are privileged. 
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Mr. Strong: Your Honor, these documents are neither 
privileged nor were they obtained not in pursuance to 
law. They were obviously obtained pursuant to the provi- 
sions of law, otherwise they would not have been issued. 
They are issued and certified copies and under the provi- 
sions of Section 661 of Chapter 17, Title 28 U. S. Code, 
they are admissible in evidence. 

The Court: No, I don’t believe they were secured in 
accordance with the statute of regulations, the individual 
returns. The motion of the defense will be sustained. 

Mr. Strong: The government rests. [399] 

The Court: Does the defense wish to make an opening 
statement, Mr. McLaughlin? 

Mr. McLaughlin: Your Honor, I would like to make 
some motions and I am not going to take up any time 
arguing them either at this time, but I would like to have 
five or 10 minutes to make them. 

The Court: Yes. Approach the bench. Do you want 
to make them in the absence of the jury or at the bench? 

Mr. McLaughlin: I think J would rather make them 
in the absence of the jury. 

The Court: You may approach the bench. 

Mr. McLaughlin: Your Honor, in other words I would 
prefer to make the motions so that my clients can hear me. 
In other words, I am representing them that I feel that 
they should know what is happening on this particular 
matter. 

The Court: Ladies and gentlemen of the jury, you 
will remember the admonition [ have heretofore given you. 
You will not discuss this matter among yourselves nor 
permit anyone to discuss it in your presence. You will not 
express or form any opinion as to the merits of this con- 
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troversy until it is finally submitted to you under the 
instructions of the court. 

If you will retire now to the jury room I will call you 
as soon as the lawyers are finished. It will be just a few 
minutes. [400] 

A Juror: Your Honor, will it be permissible to take 
this with me? 

The Court: I think not because you are not really in 
session. 


(Thereupon, the jury retired from the court room and 
the following proceedings were had:) 


Mr. McLaughlin: May I proceed, your Honor? 
ditesGourt: Yes. 


Mr. McLaughlin: Your Honor, the first motion I 
wish to make is a motion to strike all the testimony that 
was given by Mr. Bircher and the testimony which was 
given by Mr. Phoebus, and the testimony that was given 
by the other agent for the Department of Internal Reve- 
nue, Mr. Eustice, and the grounds upon which said motion 
is premised is that the information that those witnesses 
obtained was obtained in the course of their duty in con- 
nection with securing information from these defendants 
which the defendants gave pursuant or in connection 
Wri their inconie tax returns and that it is a violation 
of the rule against search and seizure to permit them to 
testify to such matters, and on the further ground that 
the evidence shows that those witnesses used documents 
which are not admissible in evidence to refresh their recol- 
lection and that therefore their testimony should be 
stricken. That is the first motion, your Honor. 


The Court: Denied and exception allowed. [401] 
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Mr. McLaughlin: Now, the next motion that I wish 
to make, your Honor, ] have some motions for judgments 
of acquittal pursuant to the new rule which I think states 
that a motion for judgment or acquittal is the proper way 
to raise these. That is Rule 29, subsection A. 

Ghe Court: ‘That is right. 

Mr. McLaughlin: The first motion that I wish to make 
is a motion for judgment of acquittal in behalf of the 
defendant Frederick Shubin as to all counts in the indict- 
ment with the exception of count 1 and the grounds of 
that motion are that there is no evidence which connects 
Frederick Shubin up with any of the allegations or any 
of the charges set forth in any of those counts which 
remain in the indictment that haven’t already been dis- 
missed. 

There has been no testimony of any witness of any 
specific overcharge or any specific transaction with re- 
spect to Frederick Shubin and the only testimony that 
has been given with respect to that at all was the testi- 
mony of Mr. Bircher which was the testimony that at 
most, if it has any value, would go to prove count 1 
because it was general testimony that he knew about over- 
charges that the firm was making. 

The Court: Motion will be denied and exception 
allowed. 

Mr. McLaughlin: The next motion which I wish to 
make, your Honor, ts a like motion in behalf of Frederick 
Shubin as to count 1 and the grounds on which that 
motion is made is [402] that there is no evidence of any 
conspiracy and no evidence of any overt act on the part 
of Frederick Shubin as charged in count 1. 

The Court: The motion will be denied and exception 
allowed the defendant. 
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Mr. McLaughlin: I wish to make a like motion on 
behalf of William Shubin as to count 1, your Honor. 

The Court: The motion will be denied and exception 
allowed the defendant. 

Mr. McLaughlin: I wish to make a like motion on the 
same grounds as the preceding motions as to Jack Kissel 
asto count lL. 

The Court: The motion will be denied and exception 
allowed. 

Mr. McLaughlin: Now, your Honor, in addition to 
the counts which counsel have voluntarily dismissed, I 
wish to make a motion to dismiss certain other counts 
and I think they might verify the fact. I believe they 
overlooked some of those that they put in no invoices on 
according to my records. 

The first count that there is no evidence in support of, 
no invoice or anything, is count 10. This relates to a 
Mr. Snider and the invoice number is 47443. I am quite 
sure there is no exhibit, your Honor, in on that. 

Mr. Strong: Exhibit 34. [403] 

The Court: Yes, | have that im miy notes. 

Mr. McLaughlin: That is Exhibit 34? 

Mr. Strong: Governments Exhibit 34. 

Mr. McLaughlin: All right. The next one is 
count: 


iio caurt:. Weer me Wiaheerecord of that. Whemnas 
tion is denied. 

Mr. McLaughlin: The next one is count 23. That is 
also Snider. 

Mr. Strong: Government’s Exhibit 32. 

The Court: Exhibit 32. I have it in my notes. The 
motion will be denied. 
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Mr. McLaughlin: The next one is count 25. 

dihetGoure Government s !xhibit 33. 

Mr. Strong: Yes, your Honor. 

The Court: I have it in my records. The motion will 
be denied. 

Any others, Mr. McLaughlin? 


Mr. McLaughlin: Yes, your Honor. Counts 20 and 
2\) Whey are Enul Dvorak. 

Mr. Strong: Exhibit 16 for count 20 and Exhibit 17 
for count 21 

Mr. McLaughlin: Which one is for count 21? 

Mr. Strong: Exhibit 17. 

Mr. Neukom: Those tally, your Honor. 

The Court: Miss Bennallack, read that to me, those 
ex- [404] hibit numbers. 

(Record read.) 

The Court: Exhibit 16 is for count 20, Exiubit 17 
for cot 2) and exhibit 18 for count ZZ. 

Mie Sstrone: That is right, your Honor. 

The Court: The motion will be denied. 

Mr. McLaughlin: Your Honor, | Wish to make 4a 
motion for a judgment of acquittal as to all counts in- 
volving [nul Dvorak as to all three defendants, and the 
grounds of that motion are that there is no evidence that 
the defendants, or any of them, ever caused or required 
or requested Emil Dvorak to pay any overcharges. 

He was asked that question and he pointblank said that 
they never did make any such request or requirement, and 
those counts ane=2. ew. O, 7.5, 9.16, 1718.20.20 
22, and that 1s alice! the Dvorak counts. 
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The Court: But he testified that he did pay the over- 
charges. Overruled. Denied. 

Mr. McLaughlin: Your Honor, I now want to repeat 
my motion in behalf of all the defendants for a judgment 
of acquittal as to all of these counts on the ground that 
the government has failed to prove that the regulations 
or any of the regulations involved in this case have been 
duly promulgated and alleged in the indictment, and on 
the further ground that they have failed to prove knowl- 
edge of the [405] terms and provisions of those regula- 
tions which they claim were violated, and I will submit 
that now. 

At some time during the trial I would like to cite some 
authorities on that. 

fine Court: You can hand them to the court and 1 
will read them while I am hearing the case, Mr. McLaugh- 
lin. The motion will be denied and exception allowed the 
defendants. 

Mr. McLaughlin: Your Honor, that is all the motions 
that I have. 

MiiesCourt: All tieht, call the jury. 

Mr. McLaughlin: Before the jury is called, your 
Honor, may I bring up one other matter? 

mies Court.5) Yes: 


Mr. McLaughlin: I understand that Mr. Phoebus and 
Mr. Schlick are under subpoena by the government. They 
are the two Internal Revenue Agents, and with that under- 
standing I haven't subpoenaed them, and IT understand 
that they are in the building. 1 asked Mr. Strong if they 
are under subpoena and he stated that they were under 
subpoena by the government but that I could not call 
them, and [ would like to have a clarification on that be- 
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cause I want to call these two gentlemen and ask them 
a question regarding this investigation that they made. 

NE. Sirong: YV¥ell, 1 your Honor please, all I stated 
was that their authority extended no further than the 
authority [406] for the government and that furthermore 
the authority only extends to their testifying as witnesses 
for the government, and I don’t know that they have 
authority under the law. I wouldn’t want to put them 
in the position of committing a misdemeanor by testify- 
ing without having been duly authorized by the Commis- 
sioner. 

That is the point raised by counsel with some success 
as to some testimony, and the authority says, “You are 
hereby authorized to cooperate with Charles H. Carr and 
to furnish any pertinent documents and appear in response 
to subpoena in any proceedings as witnesses for the goy- 
ernment.” 

Now, there is a provision in the regulations whereby 
other parties besides the government can procure the testi- 
mony of these agents and that again requires writing 
letters as counsel pointed out 1 had to do in getting the 
various authority for them to come here. Had I called 
these people as witnesses and questioned them, there would 
not be any doubt as to counsel’s right to cross examine 
as to matters, but 1f he is going to call them as his own 
witnesses | think he can only do so pursuant to specific 
authority as provided by law. 

The Court: Oh, | don’t believe so. I believe when a 
witness is called by either side—it certainly would shock 
the conscience of the court 1f a witness could be called 
by either side and then say to the other side, “While we 
admit [407] you can cross examine fully on the questions 
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we brought out, you can't ask any other questions and you 
can’t call them as your own witness.” 

Mr. Strong: JI didn’t mean to leave that impression, 
your Honor. They were not called by the government at 
all. 

Mr. McLaughlin: Mr. Phoebus was on the stand. 


Mr. Strong: And they only testified as to the Vernon 
Hotel and Restaurant Supply Company, not as to the indi- 
viduals. Of course he can be questioned as to anything 
that he has authority to testify about. J am just talking 
about 


The Court: I don't think the government has a right 
to say to one of its representatives, “Now, you can only 
testify favorably to the government. You can’t go on the 
stand and testify against the government.” That would 
shock the conscience of the court. 


Mr. Strong: I am not trying to say that, your Honor, 
but that just possibly there is some question as to their 
authority under the law in connection with testifying in 
respect to other matters asked by counsel, since your Honor 
has ruled that our authority was strictly limited to certain 
lines. Aside from that I am not raising any question. 

ies Court i an just diréctine iy remarks fo the 
witness who testified. 

Nes Strone: Yes. 


The Court: And I am in great doubt about any other 
[408] government witness who is protected by the statute 
that the defense have so strenuously urged here and with 
which ] have agreed in part. 

Mr. Strong: 1 didn’t mean to object to their calling a 
witness who has testified. I only intended to refer to 
those who haven’t been called. 
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PhewGourt. “All wight. 

Mr. McLaughlin: May I ask if Mr. Phoebus or Mr. 
Schlick are in the court room at this time? Mr. Phoebus? 

Mi ehocbus: Yes, sir. 

Mr. McLaughlin: And Mr. Schlick? 

Mie Schlick: Yes, sir. 

Mr. McLaughlin: Thank you. I have no other com- 
ment, your Honor. 

The Court: Mr. Phoebus did testify but Mr. Schlick 
did not. 

Mr. McLaughlin: That is right. 


The Court: Well, you remain in the court room, Mr. 
Schlick, and I will permit you to be put on the stand 
until I see how far the examination goes and at that 
time I will make a ruling. 


Call the jury. Let the record show that all the matters 
have been without the presence of the jury. 

Mr. Strong: So stipulated. 

Mr. McLaughlin: So stipulated. [409] 


(Uhereupon, the jury returted to the court rodureand 
the following proceedings were resumed in their pres- 
ence: ) 


dhe Court? Stipulate that the jury are present, gen- 
tlemen? 

Mr. Strong: So stipulated. 

Mr. McLaughlin: So stipulated. 

The Court: Mr. McLaughlin, did you wish to make 
an opening statement? 

Mr. McLaughlin: 1 will call Mr. Phoebus. 

The Court. stipulate that the defendants are m count? 

Mr. McLaughlin: So stipulated. 

Mr. Strong: So stipulated. 
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SUE | PHOEBUS 


called as a witness on behalf of the defendants, being 


previously duly sworn, was examined and testified as 
follows: 


The Court: Mr. Phoebus, you have been sworn? 
The Witness: Yes, sir. 


Direct Examination 
By Mr. McLaughlin: 

QO. Mr. Phoebus, you have already been sworn in this 
case and testified, I believe, that you knew the defendants 
William Shubin, Frederick Shubin, and Jack Kissel? 

ee Yes, sir, 


Q. Did you have any discussion with either of them 
or any of them regarding the use or the disclosure of what 
they [410] told you to anyone else? ie es 

QO. Will you state when you had that discussion? 

A. At the time that Mr. Eustice, the Internal Reve- 
nue Agent, and I were at their place of business making 
the audit. 

QO. Now, can you fix that? It was in August of 1945 
I presume but can you fix the approximate time in August, 
Mr. Phoebus? 

A. Well, I would not presume it was in August. 


el sce, 


A. It occurred at some time during the two and one- 
half months of the course of the audit. In other words 
I would have difficulty as Mr. Eustice had difficulty in plac- 
ing any particular time on it whether it occurred during 
our first discussion or in connection with some other item 
that we were discussing. 
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(Testimony of Samuel J. Proebus) 


Q. It could have been the first time you met William 
Shubin, could it? 

A. It could have been that time, yes. 

©. And Mr. Shubin was present and William Shubin 
and was there anyone else present? 

A. I think Jack Kissel was present too. 

Q. All right. Now, will you state what you said on 
that occasion with respect to the government disclosures, 
what was said about either you disclosing it or your 
depart- [411] ment disclosing it? 

A. I would like to point out that I merely said that 
it could have been. I mean my memory is not strong 
enough on this point to say that it was discussed. I 
remember occasions during the course of the audit when 
it was discussed but if it is permissible I could reproduce 
in part what my memory indicated as to the conversation 
which Mr. Schlick and I had with Bill Shubin at the first 
time I talked to them, and as I reflect it inwardly in my 
imind it appears to me that this could not have been said 
at the time because of the topics which we discussed on 
our first meeting. 

QO. Well, first as near as you can when you had this 
discussion, whether it was the first or the second or what. 

A. I would be inclined to think it was the latter part 
of September. 

Q. And was it at the plant of the defendants? 


A. It was at the plant of the defendants. 
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(Testimony of Samuel J. Proebus ) 


Q. Now, state what was said. 

A. Bill Shubin expressed the fear that the matters 
which we were discussing would be revealed to the OPA 
and | told him that regardless of the origin of the funds 
or what illegitimate business the taxpayer might be in 
that it was the policy of the Bureau to consider these re- 
turns confidential, and either on that occasion or another 
Geeacion I pointed out to him that even in court that I 
could not testify in relation to [412] the things which he 
was telling us unless I was authorized to do so. 

Mr. McLaughlin: That is all, Mr. Phoebus. 


Cross Examination 
By Mr. Strong: 


Q. This conversation that you had, that was after 
the conference that you or Mr. Bircher had in the office 


at which the attorneys for the defendants were present? 
Pee Yes, sir. 


Q. And you heard Mr. Bircher testify as to what was 
said to them at the conference? mx Yes, Sir, 

Q. ls that your recollection of what was said to them? 

wy, «Yes, Sir. 

Q. And did the defendants or their attorneys at these 
conferences indicate in any way that they had made any 


independent investigation as to this matter? 


A. They did. 


©. And that they were satisfied to permit their clients 
to testify? By Nes She 
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(Testimony of Samuel J. Proebus) 


©. And you have now been authorized or directed by 
the Commissioner of Internal Revenue to give this evi- 
dence in this court? A Nessa 


Mir Strong: That is all. 


Redirect Examination 


By Mr. McLaughlin: 

©. Mr, Phoebus, can you fix approximately the time 
of this discussion with relation to the time Mr. Shubin 
made this statement in the office of the Bureau? How 
much time elapsed between those two events? 

A. The statement was given in the office on July 24th 
and as J] just testified the conversation which I testified 
to was some time in the latter part of September. 


©. When did you first go to the plant of the de- 
fendants? 


A. During the first two weeks of August, August 7th 
I believe it was, but 1 am not sure of that date. I have 
it, of course, in my diary. 


Mr. McLaughlin: That is all. 


Recross Examination 
By Mr. Strong: 


QO. That is September of 1945? ‘An Yeso usin: 
O. August of 1945 also? Poe Neer cit. 

Q. And the conference was July of 1945? 

A> “Yesesire 


Mir. Strong: That is all. 
(Witness excused.) [414] 
Mr. McLaughlin: I will call Mr. Schlick. 
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iH. SCHLICK 


called as a witness on behalf of the defendants, being first 
duly sworn, was examined and testified as follows: 


The Clerk: Will you state your full name? 
The Witness: Walter E. Schlick. 


Direct Examination 
By Mr. McLaughlin: 
Where do you reside, Mr. Schlick? 
1520 Marcedenia, Torrace, California. 


What is your occupation? 
Picci cenisonetie lintelioence  Oint.. lreaciny 
Department. 


PIO FO 


QO. And you work with Mr. Phoebus at times? 
A. Yes, at times. 


©. Are you acquainted with the defendants in this 
action, William Shubin, Frederick Shubin and Jack Kissel? 
A. Yes, sir. 


©. Do you recall a discussion that you were present 
at regarding your department revealing information that 
they gave you? 79 Niecyesie: 

Q. Will you state when that took place as near as you 
eam Wire Schlick: 

A. The date will have to be established as being an 
[415] approximation. As has been previously testified 
when the investigation continued over a period of time 
conversations are had at various intervals and as to seg- 
regate any particular conversation with reference to any 
particular date, it is physically impossible. T would say 
that as near as I can recall that particular conversation 
was in the latter part of August or the first part of Sep- 
tember of 1945. 
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(Testimony of Walter E. Schlick) 


Q. And that was at the plant of the Shubins? 

Pe eees sir. 

QO. Will you state what you said and what they said 
as near as you can? 

A. The conversation was relative to the confidential 
matters which were being discussed at that time which, 
of course, so far as we were concerned, was merely income 
tax matters and the defendants were concerned about 
the information becoming common knowledge to the OPA 
officials. 

We could not conscientiously assure them that the in- 
formation would never be made known to them, but we 
did say that it is the policy of the Bureau to not divulge 
that information, that information given in the course of 
a tax investigation is inviolate and is confidential and 
should not be revealed to anyone except those authorized 
by the Treasury Department. 

Q. Is that substantially all? 

A. I think so. [416] 

Mr. McLaughlin: Thank you. 

Mr. Strong: No questions. 

“ie Court: What is all. 


(Witness excused. ) 


Mr. McLaughlin: Your Honor, 1 desire to call Mr. 
Strong. 

The Court: All right. 

Mr. Strong: I don’t know whether I am authorized 
to testify in these proceedings, your Honor. 

Mr. McLaughlin: We will Iet the court decide. 

The Court. ( swulledetermine that. 

Mr. McLaughlin: We haven’t gotten any help yet 
and J am going to.try and get some now. 
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WILLIAM STRONG 


called as a witness on behalf of the defendants, being first 
duly sworn, was examined and testified as follows: 

Mie Clerk: State your naime, please. 

The Witness: William Strong. 


Direct Examination 


Mr. Strong: I might say that I testified in one pro- 
ceeding and was later told that I had no right to do so, 
and that is why I mentioned it. 


By Mr. McLaughlin: 


QO. Mr. Strong, you are connected with the office of 
the United States Attorney in the Southern District of 
Cali- [437] fornia? Pee Nee cit, 

Q. And will you state what your title or your capacity 
is? 

A. Special Assistant to the United States Attorney. 

@. And how long have you been so connected? 

A. Approximately a year or slightly over a year. 

Q. Do you recall this letter of September 27, 1945, 
that is in evidence as part of Exhibit 55 which was sent 
to the Attorney-General? 

Pee lhe one that wrote, you mean: 

Ch 3des: ee es. 

QO. Now, after you wrote that communication, Mr. 
Strong, how long was it before you saw the statements 
which J will show you and which are marked for identifi- 
Cation as Exhibits 50,51 and 527 

A. I can’t say exactly how long, but I can state that 
I saw those statements after the Internal Revenue Agents 
had received the letters of authority from the Coninis- 
sioner of Internal Revenue to show me those. 
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Q. Yes. Mr. Strong, to refresh your mind, I think 
those are dated October 10, 1945. 

A. It was after whatever the date was that they re- 
ceived those letters. [418] 

Q. When you say those letters, you have reference to 
these three letters that are in evidence as Exhibits 53, 56 
and 54? A. That is right. 

Q. Have you any way of fixing how long after it 
was that you received those letters? 

A. No, it is very hard to say. I was engaged in con- 
ducting a grand jury investigation which is not as yet 
completed. We are still conducting it and I was examin- 
ing a large volume of documents at all times and I was 
talking with witnesses on all sorts of matters. There 
were hundreds of witnesses and it is almost impossible 
to even try to localize the date. but 1 would say it was 
shortly after those letters were received by the Internal 
Revenue agents. 

©. And as soon as they were delivered to you, you 
read them through? 

A. I don’t remember whether I read them through 
as soon as they were delivered. I read them through at 
one point or another. 

Q. Would you say it was in October of 1945 that you 
read them through? 

A. I can’t say that because I was handling cases on 
appeal at the same time. cases on trial and on Wednesday 
squeezing in the grand jury investigation. TI really couldn’t 
specify any date. but 1 should imagine that I must [419] 
have read those statements shortly after they were given 
to me because I was curious to know what was in hen 
but the exact date I don’t know. 
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©. And at the time you were working on an investi- 
‘ gation. a grand jury investigation, relating to these de- 
fendants? 

A. I was working on a grand jury investigation re- 
lating to a large number of concerns and individuals and 
T couldn’t say honestly now that these defendants were at 
all implicated or being investigated at that time. 

Specifically I remember one of the concerns being in- 
vestigated was the Southern California Meat Company. 
That company had a large number of customers and one 
of the customers of that company was the Vernon Hotel 
and Restaurant Supply Company. I interviewed a large 
number of people who had dealings with the Southern 
California Meat Company and that was the first time that 
I got in contact or happened to talk to the people repre- 
senting the Vernon Hotel and Restaurant Supply Com- 
pany. but where they came in, what date they came in, 
it is very hard to say. We had so many witnesses and 
people that we talked to that it is very hard to say. 

©. Well, could you fix it the latter part of June of 
1945? 

A. Yes. I should imagine it would be about that 
time. [420] 

Q. During the time that the grand jury investigation 
was proceeding? 

A. Yes. The grand jury has never been dismissed. 
It has been continued over by court order. 

Q. Did you discuss these statements marked Exhibits 
50, 51 and 52 for identification with any representatives 
of the Bureau of Internal Revenue? 

The Court: They are in evidence. 

Mr. McLaughlin: I didn’t hear you. 
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The Court: They are in evidence, not for identifica- 
tion. 

Mr. McLaughlin: No, they are not in evidence, your 
Honor. These three were not received. 

Me Court) Oh all right. 

The Witness: Did I discuss them with them? 

©. By Mr. McLaughlin: Yes. 

A. You mean the physical documents or the contents? 

©. Well, did you discuss the contents of the docu- 
ments ? 

A. I don’t remember having discussed it except pos- 
sibly to remark about certain things in it on some occa- 
sions, but there was no discussion of the documents or 
statements in it in detail at all at any time. 

Q. Well, who did you have any discussion with? You 
said you remarked about some of the items. 

A. Oh. When they brought them down I remember 
that they said these were part of the material that they 
had and [421] I then glanced through them and asked 
them in general of what it was comprised and what it 
had to do with, but I didn’t go into any questions and 
answers. 

©. And they left them with you when they brought 
them down? 

A. Yes. and I think I had them in my possession at all 
times since the time they left them there. I don’t re- 
member their ever going out of my possession. They are 
very important documents to us. 

Mr. Neukom: Your Honor, may I object to this? 
This matter does not go into any issues of the case itself, 
Consequently | think it 1s a matter, while I don’t object 
to the jury being here, it nevertheless does not prove or 
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disprove any of the issues of the case. It might go to an 
appropriate motion had counsel seen fit to file it on his 
motion to quash, but there is nothing factual in this testi- 
mony. 

It is the procedure that may have been followed or may 
not have been followed by the government but whatever 
Mr. Strong may have done or may not have done he could 
not bind the government contrary to what is proper. The 
grand jury has heard this proceeding. A true bill was 
issued and the matter is now before the court on a fac- 
tual proposition and I don’t think what Mr. Strong did or 
did not do has any materiality. 

The Court: J don’t think so either, but I am going to 
[422| permit counsel to ask some more questions. 

Mr. McLaughlin: Was the last question answered? 

spies iepester: | Yes. 

QO. By Mr. McLaughlin: Who were the men that 
brought them down? 

A. I don’t remember that either. However, it prob- 
ably was Mr. Bircher. I think Mr. Bircher and Mr. 
Phoebus might have been the two. I don't remember see- 
ing Mr, Eustice there and I don't remember seeing Mr. 
Schlick. 

Q. After the first occasion when they brought them 
to you, did you discuss the contents of those documents 
with any representatives of the Department of Internal 
Revenue? 

A. I don't think I ever discussed the contents of 
those documents except to remark as to one or two things 
possibly, and to ask for some further material. One of 
those documents for example reveals that there was an 
accountant’s report which is in evidence and I asked for 
that report. 


458 William Shubin et al. vs. 


(Testimony of William Strong) 


Q. You asked one of the representatives of the De- 
partment of Internal Revenue for that report? 

A. I think J asked Mr. Bircher for that report. 

©, That is this report in evidence as Exhibit 38% 

A. Yes. 

Q. Now, did you use the information that you ob- 
tained from these three statements to which J am referring 
in any [423] way in connection with the grand jury? 

Mr. Neukom: That is objected to as being wholly 
immaterial. 

The Court: Sustained. J have listened to this exten- 
sively but I don’t believe that we are going to try the 
grand jury in here. The grand jury had their duty to per- 
form and they performed the duty and I don’t believe 
we have any right to call the grand jury in here and start 
another case. It is entirely collateral. All right. 

Mr. McLaughlin: Well, your Honor, I suppose that 
the record should show and I think that I may state it 
without being prejudicial in any way with the jury being 
present—it goes to the objection I made all the way 
through on these documents. 

I am claiming that they were obtained by the govern- 
ment unlawfully and it is a search and seizure proposition 
that I argued to your Honor previously in this case, and 
I want to show that the United States Government has 
used documents that they obtained without right and not 
pursuant to the law for the purpose of getting an indict- 
ment against these parties. 

Now, that is the sole purpose of this line of testimony. 

The Court: But you stated to the court that you had 
absolutely no evidence of that at all but that you were 
just on a fishing expedition to find out if that was true. 
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I asked you that in your argument and you said that you 
had no [424] evidence of it but that you wanted to find 
out. 

Mr. McLaughlin: Your Honor, [I can say now that 
I am proceeding on the theory that my defendants have 
the right to find out. In other words, it is possible that 
they had these before the grand jury investigation was 
hardly under way. 

The Court: The government told you that they never 
used any of these in the grand jury investigation. 

Mr. McLaughlin: JI am merely making my record and 
that is all I care about. 

iihes@ourt: Aull right. Yon lave niade if, 

(Witness excused.) [425] 

Mr. McLaughlin: I would like to call Mr. Brady. 


(SSBEH D_ ERADY 


called as a witness by and on behalf of the defendants, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: Your full name? 

The Witness: Joseph D. Brady. 

The Clerk: B-r-a-d-y? 

The Witness: That is right. 


Direct Examination 
By sry Melanetalinny: 


O® Where do you reside, Mir Brady? 
A. Los Angeles. 
©. What is your occupation? 


A. Tam an attorney at law, but I have been specializ- 
ing for many years in income tax matters. 
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Q. How long have you specialized in the income tax 


law practice? A. 24 years. 
Q. Are you acquainted with William Shubin, Fred- 
erick Shubin, and Jack Kissel? i team: 


©. Did these gentlemen come to you during the year 
of 1945 on some professional matter ? 

A. They did. [426] 

Q. Was that a matter involving taxation? 

oo dinates fight, 

Q. After these gentlemen talked to you regarding their 
problem did you contact anyone connected with the Bureau 
of Internal Revenue, either in Los Angeles or Washing- 
ton, D. C., regarding that matter? po Weir 

©. Will you state approximately when and who that 
was? 

A. Well, my first contact was within ten minutes of 
foe first tute | ever saw any of the gentlemen you have 
nained, and the first one that I saw was Mr. William 
Shubin. I believe he was alone when I first met him. I 
immediately got on the long distance telephone with Wash- 
ington, D. C., and talked with Mr. Timothy Mooney, who, 
for many years, had been Deputy Commissioner of In- 
ternal Revenue, but who had resigned about a year before. 

The Court: That is not admissible. 

Mr. Neukom: This is collateral. 

The Court: That is not admissible at all, who lie 
talked to in Washington. Proceed, counsel. 

QO. By Mr. McLaughlin: Mr. Brady. tell us about 
the first discussion you had with anyone connected with 
the Bureau of Internal Revenue, that was then connected ? 

A. With Mr. George D. Martin, who was the Internal 
Revenue Agent in charge in Los Angeles. California. [427] 
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©. Where was that conversation? 
A. In his office. 


QO. And will you state the approximate date? 

A. Oh, my recollection is that I was first consulted 
by these gentlemen in May or June of 1945. My office 
records would show; but that is my best recollection, and 
within three or four days of that I called on Mr. Martin. 


Q. Anyone present besides you and Mr. Martin? 
ree NO. 


Mr. Neukom: I don’t like to interrupt, your Honor, 
but I think that this is all collateral to any of the issues 
of this case. 


The Court: This is not a tax case that we are trying. 
This is not a Department of Internal Revenue case, as I 
understand it. 


Mr. McLaughlin: It goes right down to the same 
proposition again, your Honor, that this information, I 
propose to prove, was given under the assurance that it 
would not be used in any litigation at all. And I think 
that these gentlemen 


The Court: The evidence here shows that they were 
told it would be used. 

Mir, McLaughlin: I have the right to refute that evi- 
dence; and furthermore, this was the attorney who went 
to see the head of the office before these other men ever 
made [428] that statement. 

The Court: You have a right to refute it by the 
people who stated it; but you haven’t a right to refute it 
by some other party. Can you bring in here 50 people 
to say, “Why, Mr. Brady went out and he told them this 
and he told them that’? 
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Mr. McLaughlin: Your Honor, I submit that I have 
the right to show that Mr. Brady went to the head of 
the Department here and explained his problem, and that 
the head of the Department gave him an assurance that 
the information that they gave would not be used in litiga- 
tion or by the OPA. 

The Court: Overruled. Proceed. 

©. By Mr. McLaughlin: Mr. Brady, will you state 
what the conversation was with Mr. Martin? 

The Court: The same objection. Overruled. 

A. Wasked Mr. 


The Court: No. Just a moment. It is not admissible 


at‘all. It is not admissible at all. This is not a tax case. 

Mr. McLaughlin: You mean sustained? 

Whe Court. Sustained. 

Mir Wwickaughlin: Your Honor, then, just for themite: 
of proof: I offer to prove by this witness that he talked 
to Mr. Martin and to other officials of the Bureau of In- 
ternal Revenue and was assured by them that any infor- 
mation that the Shubins gave in connection with the 
amended tax returns which [429] they were filing would 
not be used in any criminal proceeding against them in 
any court. 

The Court: Proceed with another question. 

Mr. McLaughlin: Your Honor has sustained an ob- 
jection to the discussion with Mr. Martin? 

athe Gourmet: Certainly. It has no place at all in this 
case. 

QO. By Mr. McLaughlin: Mr. Brady, did you have 
discussion with anyone else connected with the Bureau of 
Internal Revenue regarding that matter? 
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A. Yes; I had discussion with Mr. Bircher, Mr. 
iNomald Bircher, as to the general policy of the Bureau of 
Internal Revenue. 

Q. Will you state about when that was? 

A. It was right at the—Mr. Bircher contacted me 
right within three or four or five days after the amended 
returns, prepared under my supervision, were filed, and 
which I think was about June of 1945; as I recall, came 
to my office to borrow my retained copy of the returns on 
a Saturday morning. 

The Court: Now, a great deal of that is not responsive 
to the question at all. Strike it out. 

QO. By Mr. McLaughlin: Who was present, Mr. 
Brady? A. How is that? 

QO. Who was present besides you and Mr. Bircher? [430] 

A. I think Mr. Phoebus was with Mr. Bircher that 
day. 

Q. Will you state what was said on that occasion with 
respect to the policy of the Government in connection with 
this information? 

A. I couldn’t be sure that it was on that occasion, but 
if it was not on that occasion, it was on a preceding day, 
over the telephone with Mr. Bircher as to the policy of 


the Bureau of Internal Revenue in disclosing 

Mr. Neukom: I object to this, your Honor, because, 
after all, Mr. Bircher cannot bind the Government: and 
furthermore, as far as the law requires us to produce it, 
evidence has been produced. 

The Court: The contention of the defense, as I take 
it here. is that the agent of the Government can set aside 
the statutory requirements, which is something new to the 
court. In other words, the law provides how and what 


464 William Shubin et al. vs. 


(Testimony of Joseph D. Brady) 


method and under what circumstances these returns may 
be used. With reference to the partnership returns it was 
complied with. It was not complied with as to the indi- 
viduals and I excluded it. 

Now, as I take it, the defense position is that an agent 
can waive and can set aside the direct mandate of the 
law. I do not believe that is the law. I do not believe 
that an agent can bind the Government and set aside a 
direct provision of law. The law was complied with, the 
court [431] finds, with reference to the partnership, but 
it was not complied with with reference to the individuals, 
and I so held and sustained the objection of the defendants 
that those returns could not be used, and I sustained the 
objection of the defendants when the offer again was made 
with reference to the returns in evidence. 

IT do not believe that an agent can amend the statute. 

All right; let the record show the offer of proof has 
been made here by the defendants, so the defendants will 
have every protection under the law. 

Mir. McLaughlin: That is all, you Honor. 

Mr. Neukom: I just want to ask you one or two ques- 
tions, Mr. Brady. 


Cross Examination 
By Mr. Neukom: 

QM. Mr. Brady, you were present on July the 24th, 
1945, when statements were made by William A. Shubin, 
were you not—I beg your pardon. You were present when 
the conference was held up in Mr. Bircher’s office and Mr. 
Phoebus’ office here in the building? 

A. Yes, I was present. 

QO. On the eighth floor? Poo J Yes: 
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Q. And you brought Mr. William Shubin, and later, 
Mr. Frederick Shubin to that conference, didn’t you? [432] 

Pewee cs, they were there. 

©. No subpoena had been served on either of them to 
your knowledge? A, No. 

Q. And you came in voluntarily to discuss the matter, 
didn’t you, Mr. Brady? 

A. Yes; pursuant to the understanding that I had. 

And it is true that at that time, among others, a 
question such as this was asked of Mr. Shubin before he 
gave any replies: “You are advised, Mr. Shubin, that any 
statements you make at this hearing or conference, or any 
documents produced may be used by the Government in 
any subsequent proceedings, and that you have the right 
to refuse to answer any questions that you feel might 
tend to incriminate you? Do you understand that, or do 
you wish your attorney to explain it to you?” You recall 
that such a question or explanation was made by Mr. 
Bircher to Mr. Shubin? A. That is right. 

Q. And Mr. Shubin replied that: “I believe I under- 
Sram that, did he not? 

A. If the record shows, and my recollection is he said 
substantially that. 

©. And is it not true that you also counselled with 
Mr. Shubin and there was some, as you attorneys call it, 
discussion off the record where you advised Mr. Shubin 
that [433] it was proper to go ahead and answer the in- 
terrogatories that were given? 

ew 1 believe that is so. 

Q. And it is true that at a later date, a few days 
later, after this report had been written up or the pro- 
ceedings had been written up, that Mr. Shubin was 
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accorded the privilege to come to the office of Mr. Bircher 
here in this building, was given the original and copies 
of the proceedings that had been taken, and did in your 
presence sign all of the documents which reflected the 
questions and answers? 

A. That is true, but only after a reiteration of the 
specific understanding that they were for the eyes of the 
Treasury Department only. 

Mr. Neukom: May I move that the answer be stricken 
as not responsive? 

The Court: That is stricken out, but I am going to 
permit the witness to state the conversation very com- 
pletely if the question is asked. If not, I am going to 
permit the defense counsel to ask the question. . 

Mr. Neukom: Very well. 

The Court: Proceed. Any other questions? 

Mr, Neukom: Yes. 

©. And this is Mr. Shubin’s signature that was signed 
to the document in question? 

A. It looks like it to me. [434] 

Q. And signed on August 13, 1945? 

A. I have no doubt that is the date. 

QO. And the same policy in general was followed as to 
Frederick Shubin, only his matter was taken up in the 
afternoon, wasn’t it, Mr. Brady? 

A. Oh, I think all the papers were signed at the 
same time, one particular morning. We may have stayed 
there until two o’clock. 

Q. But T mean they were interrogated upon the same 
explanations. that whatever might be obtained might be 
used against them: isn’t that correct? 

A. The same policy was ‘followed. 


United, States of America 467 


(Testimony of Joseph D. Brady) 


Mr. Neukom: That is correct. I was referring to 
what was Government’s Exhibit 50 for identification. 
That is all. 

The Court: Mr. McLaughlin? 


Redirect Examination 
By Mr. McLaughlin: 


©. Mr. Brady, you said that they signed those state- 
ments after reiteration of the assurance. Would you state 
what was said and who said it? 

A. Mr. Bircher was there in the early part of the 
morning. He was not there at the time the statements 
were signed, but before they were signed, I turned to Mr. 
Phoebus who was there and I said to Mr. Phoebus: “It 
is the understanding, is it not, that these are for the eyes 
of the [435] Treasury Department only?”’, and he an- 
ewered, to tny recollection, “Yes.” 

Mr. McLaughlin: That is all. 


Mr. Neukom: May I just ask one more question? 


Recross Examination 
By Mr. Neukom: 


Q. Mr. Brady, you have been an attorney for a great 
many years, have you not? Nor w2G: 

Q. Yes. And, of course, you were acquainted with the 
doctrine that most lawyers know, that we endeavor to put 
into writing all of our understandings? In other words, a 
written document best expresses the understandings of the 
parties? 

The Court: Generally speaking, 

A. 1 don’t see how you can apply a generalization of 
that sort to this situation. 
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The Court: I said, ‘Generally speaking.” 

Q. By Mr. Neukom: Mr. Brady, you had a copy of 
this statement that your client signed at that time, didn’t 
you? Were these given to you? eee Nes: 

Q. And you did not insist that any such phraseology 
or words be incorporated in that document before they 
signed it, did you? [436] 

A. The document can speak for itself. 

Q. My question is: Did you? 

The Court: Well, 1 think Mr. Brady has answered it 
perfectly. He said the document speaks for itself. 

Mr. Neukom: Then I offer the document into evi- 
dence. 

Mr. McLaughlin: Objected to on the ground that it is 
not probative of any issue, and on the further ground that 
it is privileged. 

Mr. Neukom: Your Honor, J offer it under the part- 
nership aspect alone, as to the limited aspect as it deals 
with the partnership alone and in view of the answer of 
the witness. I now feel that we have the right to offer 
the document. 

Mr. McLaughlin: Before a ruling is made thereon, I 
offer to stipulate that there is nothing in the document 
whereby Mr. Brady requested that there be anything in 
writing regarding the understanding he just testified to. 

The Court: Under that stipulation of the defense, I 
will refuse to admit the document into evidence. 

Mr. Neukom: Very well. your Honor. That is all, 
Mr. Brady. 
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you. 


Pardon me just a moment, your Honor. Your Honor, 
the defense has no further witnesses or evidence to offer 
in this case. 

The Court: Are there any instructions that either the 
[437] Government or the defense wishes the court to 
examine? 

Mr. Strong: I have them upstairs, your Honor. I 
did not expect the trial to end so soon. I have a complete 
set of instructions upstairs. 

ie Court: Mr. McLaughlin? 

Mr. McLaughlin: I have some here, your Honor, and 
I have some more. I had no idea this case was going to 
end today. 

ihe Court: 1 did not, either. 

Mr. McLaughlin: And I have some at my office and 
I have some here. 

Your Honor, before this case is submitted, there are 
some motions and | don't care to argue them, but I want 
to renew the same motions. 

The Court: J want to examine the suggested instruc- 
tions carefully and I am starting another case tomorrow 
afternoon at two o’clock. I cannot give all the morning 
to the examination of instructions. 

Mr. Strong: JI can bring mine tonight, your Honor. I 
diem | clic) here, 

The Court: How long a time, gentlemen, do you want 


to argue the case? 
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Mr. Strong: It will take me less than an hour. 

The Court: Mr. McLaughlin? 

Mr. McLaughlin: Well, I can finish mine in an hour. 
[438] 

The Court: That is two hours. 

Mr. Strong: And then about 15 more minutes for the 
closing. 

The Court: An hour and 15 minutes? 

Mr. Strong: Altogether. yes, maybe even less. 

The Court: That is two hours and a half. That runs 
up into the afternoon, and then an hour for the instruc- 
tions to the jury. 

Mr. Strong: Well, that was a very conservative esti- 
mate, giving myself that outside time. I probably would 
not speak that long at all. 

The Court: I always want to give attorneys ample 
opportunity to present their arguments to the jury, be- 
cause it is important that they be thoroughly presented. 

Mr. McLaughlin: I would like to request your Honor 
to postpone the matter until Tuesday of next week. 

The Court: Oh, no: I could not possibly do that. The 
jury would forget all about it and I would forget most of 
the facts, too. 

Mr. Strong: I think, if defense counsel will only take 
an hour, we can probably get ours together in an hour so 


that we won’t take too much time. 


(The court admonished the jury and excused the jury 
until 9:30 o’clock a.m., the following day, Friday, June 21, 
1946.) [439] 
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Mr. McLaughlin: Does your Honor want ie hear those 
motions now? 

Mine Court:Yes. 

(The jury retired from the courtroom.) 

The Court: Mr. McLaughlin, if you will come over 
nearer the reporter? 

Mr. McLaughlin: Your Honor, I desire to renew each 
of the motions for acquittal that I heretofore made at 
the close of the Government's case, on each of the grounds 
stated therein and as to each of the defendants that I 
mentioned in those motions. 

And I also desire to renew my motions to strike the 
evidence which I made at that time, and which I have 
heretofore made during this trial, on the same grounds 
stated at those times. And I think that covers all the 
motions, your Honor. 

The Court: It will be understood that the defense 
counsel, without repeating verbatim the motions that were 
heretofore made,—it will be understood that they have all 
been renewed at this time by the counsel for the defend- 
ants. So understood by the court and by the Govern- 
ment? 

Mie Strones: So stipulated. 

Mr. McLaughlin: Your Honor, before we adjourn, I 
want to say this: This question of law that I argued just 
after the lunch hour is a question of law which IT think 
will [440] permeate this entire case. And I am going to 


be very candid with vour Honor. Personally, I think that 
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it is good; your Honor thinks that it is not. I have relied 
upon that in this case, and I would like at some time or 
another—but I am not urging it 1f your Honor is fully 
satisfied with the position—but I would like to request a 
reconsideration of that point, because I am not sure from 
the comments that your Honor made at the rulings that 
your Honor fully comprehends or understands the point 
that I tried to make regarding that evidence. And I just 
make that request. and I make it subject to whatever 
disposition your Honor wants to make. | 

The Court: I am quite familiar with it and I have been 
through the matter before, Mr. McLaughlin; so I am quite 
satisfied with that ruling, because whenever I find a point 
that 1 am not fully conversant with, I stop right there and 


request either an oral argument or a brief submitted. 


Let the record show the motions made by the defense 
are overruled, an exception is allowed to each and every 


Omeror tet, 
Mr. McLaughlin: Thank you, your Honor. 


The Court: 9:30 tomorrow morning. 


(Whereupon, a recess was taken until 9:30 o’clock a.m., 
Iriday, June 21, 1946.) 


[Endorsed]: Filed Jul. 1. 1946. [441] 
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[For identification only; not received in evidence] 


SWORN STATEMENT OF MR. WILLIAM A. 
SHUBIN GIVEN IN THE OFFICE OF THE 
WTELLIGCENCE UNIT, BUREAU OF INTER: 
NAL REVENUE, ROOM 844, U. S. POST OF- 
MiG AND COURT HOUSE, LOS ANGELES. 
CALIFORNIA, JULY 24, 1945 


resent : 
Donald O. Bircher, Special Agent 
Samual J. Phoebus, Special Agent 
Valter EZ. Schlick, Special Agent 
Joseph D. Brady, Attorney for taxpayer 
Stanley C. Anderson, Attorney for taxpayer 
Gladys M. Callaway, Stenographer 


(Questions propounded by Mr. Bircher unless other- 
wise indicated ) 


Q. Mr. Shubin, you are here today ready and willing 
to give a sworn, voluntary statement relative to your in- 
come tax liability for the years 1942 and subsequent there- 
iO 1s that correct? Pye ves, Sit, 

QO. Your representatives here, Mr. Anderson and Mr. 
ibiady, are your tax representatives in this matter? is 
inap correct ° eee es. ey are. 

Q. Will you raise your right hand and be sworn? Do 
you solemnly swear to tell the truth, the whole truth, and 
nothing but the truth in this examination, so help you 
God? pee Ido, 

Q. For the record will you state your name and pres- 
ent address? 
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A. William A. Shubin, 4551 Brompton Avenue, Bell, 
California. 

©. You are advised, Mr. Shubin, that any statement 
you make at this hearing or conference or any documents 
produced may be used by the Government in any subse- 
quent proceeding; and that you have the right to refuse 
to answer any question that you feel might tend to in- 
criminate you. Do you understand that or do you wish 
your attorney to explain it to you? 

A. 1 believe I understand that. You mean any an- 
swers that J think might incriminate me, I should not 
answer. 

Q. Yes, based upon the advice of your counsel. 

(Mr. Brady): I think he is laboring under a misap- 
rehension when he raised the question that he should not 
answer. I think that shouldn’t be. His choice, I think, 
is that he will answer any question that you ask him. I 
think he has the understanding that he has the right to 
refuse to answer. 

Pe es, Wat Ss richt: 

VV Pe: 


(vty, Bircher): ‘Thats right. He has the right to re- 
fuse to answer if he believes such answers night tend to 
incriminate him. Do you want to give him any more ad- 
vice, Mr. Brady? 

(Mr. Brady): No. 

(iv incher): Hor the record, and before We stam 
to question Mr. Shubin, do you care to make any state- 
ment for the record, Myr. Brady or Mr. Anderson, as to 
the basis for bringing him here this morning and as to 


what you propose to do? 
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(Mr. Brady): I didn’t expect that I would be allowed 
to make such a statement, but I would like to make a 
statement and I would like Mr. Anderson to supplement 
it as to details: 


Under date of June 29, 1945, I signed for our firm a 
letter addressed to the Collector of Internal Revenue, 
Washington, 25, D. C., transmitting certain returns and 
amended returns of the Vernon Hotel & Restaurant Sup- 
ply Company, a partnership, and of the persons who were 
the members of that partnership from and after Novem- 
ber 16, 1942, and of the wives of such persons. That 
letter outlines in general the circumstances under which 
the Shubins and Mr. Kissel came to our office seeking 
our advice, and further outlines what advice we gave 
them and what was done pursuant to that advice. I 
would like to incorporate that letter as a part of my state- 
ment here. I might say that | would not have accepted 
employment in this matter had I not felt certain from 
the outset that the filing of the original returns, though 
concededly those returns understated the amount of in- 
come and tax, was not an attempt to evade tax. I don’t 
ivant tO 20 into the details as to the basis tor that con- 
clusion. I merely want to state it as | think the Bureau 
officials would prefer for Mr. Shubin, Mr. Shubin’s 
brother and Mr. Kissel to make their own statements 
which, [I think, will lead to the conclusion that they did 
not attempt to evade any tax. 

(Mr. Bircher): Very well then, we will incorporate 
your letter of June 29, 1945, as part of your statement 
ere, 
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“BRADY & NOSSAMAN 
Counselors at Law 
433 South Spring Street 
Los Angeles 13 
June 29, 1945 

Commissioner of Internal Revenue 
Washington 25, D. C. 
Sir 

Enclosed are certain returns and amended returns of 
Vernon Hotel & Restaurant Supply Co., of 3301 East 
Vernon Avenue, Los Angeles 11, California, a partner- 
ship, of the persons who were members of the partner- 


ship from 
WAS, 


and after November 16, 1942, and of the wives of such 
persons. 

In 1940 William A. Shubin and J. D. Johnson formed 
a partnership known as Vernon Hotel & Restaurant Sup- 
ply Co. This partnership was terminated and dissolved 
on November 14. 1942. Johnson sold, transferred, and 
assigned his interest in the assets of the dissolved part- 
nership to Frederic Alexander Shubin and Jack L. Kissel. 
On November 16, 1942, William) A. Shubin, Frederic 
Alexander Shubin, and Jack L. Kissel entered into an 
oral partnership agreement and have at all times since 
that date been doing business as partners under the name 
of the prior partnership, Vernon Hotel & Restaurant Sup- 
ply Co. By their oral partnership agreement they agreed 
to share profits and losses equally. 

The prior partnership (which consisted of Johnson and 
William A. Shubin and which was dissolved on Novem- 
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ber 14, 1942) erroneously filed a partnership return 
(Form 1065) covering the entire calendar year 1942, 
and the new partnership (which was formed on November 
16, 1942) did not file a 1942 return. What the members 
of the new partnership then thought were the entire net 
prouts of the partnership, in accordance with its books 
($1581.98), for the period from November 16 through 
December 31, 1942, was erroneously included in gross 
sales on the partnership’s 1943 return (Form 1065). 
The errors set forth above are attributable to the fact that 
the partnership books were kept and its returns were pre- 
pared by persons unskilled in the keeping of books and the 
preparation of tax returns. 


Throughout the calendar years 1942, 1943, and 1944, 
William A. Shubin was married to Julia T. Shubin. Jack 
L. Kissell was married to Jean T. Kissel, and Frederic 
Alexander Shubin was unmarried. William A. Shubin 
was married to Julia T. Shubin on August 20, 1929. His 
contribution to the partnership formed with Johnson in 
1940 consisted of about $36.00 in cash, all of which was 
the community property of Julia T. Shubin and himself. 
Jack L. Kissel was married to Jean T. Kissel on June 18, 
1938. His contribution to the partnership formed with 
William A. Shubin and Frederic Alexander Shubin on 
November 16, 1942, consisted of property acquired from 
Johnson at a cost of about $700.00. The $700.00 which 
Jack L. Kissel used to buy such property from Johnson 
was the community property of Jean T. Kissel and himself. 
William A. Shubin and Julia T. Shubin, and Jack L. Kissel 
and Jean T. Kissel, have at all times since their respective 
marriages been residents of and domiciled in California. 
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William A. Shubin fled separate returns for 1942, 1943 
and 1944. Julia T. Shubin did not file returns for 1942 
and 1943, for the reason that William A. Shubin’s re- 
turns for those two years included all of his share of 
the earnings of the partnership for that vear as shown 
by its books, and Julia T. Shubin had no other income. 
For 1944 Willian. A. Shubin and Julia T. Shubin each 
filed a separate return. Each returned one-half of William 
A. Shubin’s share of the partnership earnings as shown 
by its books. 

A eeaey 


William A. Shubin erroneously reported on his return, 
however, one-third of the rent received from an apart- 
ment house acquired in March, 1944, in the proportions 
shown, by the following persons: 

Wilham A. and Julia T. Shubin 45% 

Frederic Alexander Shubin 45% 

jack IL. and-fean T. Kissel 10% 
William A. Shubin and Julia T. Shubin should have each 
reported 22-1/2%. 

Frederic Alexander Shubin erroneously reported on his 
1944 return 1/3 of the rents from the apartment house, 
whereas he should have reported 45% thereof. 

Jack L. Kissel erroneously reported on his 1944 return 
one-third of the income from the apartment house, where- 
as he and Jean T. Kissel should have each reported 5% 
iieheor 

None of the persons claimed depreciation on the apart- 
ment house and its furnishings. 

Jack ES Kissel@and jean T. Kissel filed a jomt return 
for 1942. Jack L. Kissel filed separate returns for 1943 
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and 1944, Jean T. Kissel did not file a return for 1943, 
for the reason that Jack L. Kissel’s 1943 return included 
all of his share of the earnings of the partnership for that 
year as shown by its books, and Jean T. Kissel had no 
other income. Jean T. Kissel filed a separate return for 


1944. 


On the partnership returns originally filed for the years 
1942, 1943, and 1944 there was deducted from each part- 
ner’s share of the partnership earnings 20% thereof as 
an earned income credit. In other words, only 80% of a 
partner’s share of the earnings was reported on his in- 
dividual return (or the individual returns of himself and 
his wife, or their joint returns). This error is attributable 
to the inexperience and lack of knowledge of the person 
whom the partners employed to prepare the returns and 
who they reasonably believed was competent. The part- 
nership returns as originally filed also contain other more 
minor errors. 


The enclosed returns and amended returns reflect part- 
nership earnings not previously returned and for the most 
part not shown on its books as follows: 


Period of Year Amount 


November 16, through December 31, 


1942 $ 4,158.02 
1943 72,419.39 
1944 64,547.59 

Total $141,125.00 


Wee. 
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We are advised by a certified public account (whom 
the partnership recently engaged at our request to con 
pile data on which to base the returns enclosed herewith) 
that none of the partnership income not previously re- 
turned appeared as income on the partnership books. The 
partners have considerable knowledge of the commodity 
in which they deal, but are, in our opinion, almost com- 
pletely uniformed about accounting, the keeping of 
books, and the preparation of income tax returns. The 
person they engaged in 1943 to unsnarl the mistakes of a 
prior bookkeeper and to prepare their tax returns knew, 
we fear, not much more about such matters than the 
partners themselves, as illustrated by his inclusion on the 
individual returns of only 80% of the partnership earn- 
ings, his failure, prior to 1944, to prepare separate re- 
turns for husband and wife, his improper allocation of the 
income from the apartment house, and his failure to deduct 
depreciation thereon. To a considerable degree it was a 
case of the blind leading the blind. The foregoing is not 
intended, however, serious as the errors mentioned were, 
to attempt to convey the impression that the failure of the 
partners to return the full amount of the income of the 
partnership was inadvertent; such was not the case. 


The enclosed returns and amended returns are filed vol- 
untarily. No audit by a Revenue Agent of the returns 
of the partners and their wives for the years in question 
has been made or (so far as they know) proposed. They 
consulted and retained us on May 14, 1945, asking that 
we prepare the returns which are now enclosed. The 
partnership books and records were in such unsatisfactory 


conditions that we required that a certified public account- 
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ant be engaged to compile the data required for the re- 
turns. In accordance with our request the partners en- 
gaged Mr. Henry J. Rausch, a highly reputable certified 
public accountant of 318 West Ninth Street, Los Angeles 
15, California, on May 28, 1945. Mr. Rausch completed 
his work in this connection on June 25, 1945. Attached 
hereto is a letter dated June 27, 1945, from Mr. Rausch 
to us regarding the method he used in carrying out the 
assignment we gave him. 

At no time since May 14 have the partners and their 
wives deviated from their intention and desire to return 
correctly their entire income for the years involved. The 
delay from May 14 to the present is attributable solely 
to the fact that such period was required for compilation 
of the required data and preparation of the rather large 
number of returns. As a matter of fact, the determina- 
tion of the partners to file amended returns was arrived 
at much earlier than May 14, but for a considerable time 
they were at a loss as to how to proceed in the matter. 

This letter and the enclosed return are forwarded to 
you instead of directly to the Collector at Los Angeles 
(Sixth California District) in accordance with the sug- 
gestion of Mr. Timothy C. Mooney, of 1100 Bowen Build- 
ime, O21 — 15th Street, N. W., Washington 5, D. C. whe 
at our reqiest conferred with Mr. Norman S. Cann, 
Deputy Commission, about the matter, 


VVASS, 


on May 16, 1945, without, however, disclosing the names 
of the taxpayers involved. 

There exist facts which, in our opinion, justify impos- 
ing no penalty under sections 291(2) and 293, Internal 
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Revenue Code. We are convinced that the failure of the 
partners and their wives to return their full income for the 
years in question was not motivated by any intent to evade 
taxes. The attendant facts and circumstances will be 
fully disclosed to the Revenue Agent assigned to audit 
the returns. 

Enclosed are returns and checks as follows: 

Partnership Returns Total Net Income 

1942 Amended (January 1 to November 14) 

for J. D. Johnson and William A. Shubin $ 6,468.51 
1942 Original (November 16 through De- 

cember 31) for Vernon Hotel & Restau- 


rani supply Co. 7,892.50 
1943 Amended 113,453.15 
1944 Amended 124,231.96 


Individual Returns 


Amt. of Interest to 
Tas ie foo Total 


William A. Shubin 


1942 (amended ) $347.31 $ 00 $ 
1943“ 4,074.10 316.63 
1944 4398.98 77.81 


8,473.08 394.44 $ 8,867.52 
Julia T. Shubin 


1942 (original) $347.31 .0O 
1943 : 6.69100 520353 
1944 (amended ) 4,367.85 7/73 


11,058.85 578.20 1657 11 
WS. 
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Individual Returns 
Amt. of Interest to 
Tax Die Jn Total 


Frederic Alexander Shubin 


1942 (amended ) $919.65 OO 
1943 ‘ Ho.07 O67 Si 250 12 
1944 e 11,724.72 208.63 


27,796.68 1,458.76 $29,255.44 
ack LL. Kissel 


1942 (amended) joint 


with wife $536.18 OO 
1943 (amended ) 4,065.74 316.29 
1944 ig +,160.14 74.30 


aaa 390.59 8,616.47 
leans I) Kissel 


1942 (amended) joint 


with husband 00 
1943 (original ) O85 5,20 9 335-30 
1944 (amended ) 4,475.06 79.63 


Mies20 26 9961293 1194318 
Also enclosed are powers of attorney dated June 29, 
1945, signed by the following: 
William A. Shubin 
Julia T. Shubin 
Frederic Alexander Shubin 
Jack L. Kissel 
Jean T. Kissel 
Respectfully, 
For Brady & Nossaman”’ 
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QO. Mr. Shubin, have you just received and read over 
the letter signed by Henry J. Rausch, Certified Public 
Accountant, dated June 27, 1945, addressed 

WLS. 


to Messrs. Brady & Nossaman, with reference to Mr. 
Rausch’s examination of the income tax liability of the 
partnership known as Vernon Hotel & Restaurant Supply 
Company and of the individual income tax returns of the 
partners for the year 1942 and subsequent thereto? 

A. Yes, sir, I have. 

Q. Are all of the statements and representations in 
that letter true and correct to the best of your knowledge 
and _ belief? Ay Ses, sit, they are, 

Q. Then I believe it will shorten this record if we in- 
corporate that letter as a part of your statement, if it is 
agreeable with you gentlemen, Mr. Brady and Mr. An- 
derson. 

Mr. Brady: That is agreeable. 


SHH INRY J, RAUSCH 
Certified Public Accountant 
Tax Counsellor 
707 Insurance Exchange Bldg. 
Los Angeles 

June 27, 1945 
Messrs. Brady & Nossaman 
433 South Spring Street 
Los Angeles 13, California 
Gentlemen: 

At your request ] am stating (1) the instructions 

which you gave me with reference to an investigation of 
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Vernon Hotel & Restaurant Supply Co., a partnership, 
3301 East Vernon Avenue, Los Angeles 11, California, 
and (2) the methods which I used in carrying out the 
assignment. 

On April 25, 1945, you informed me of the general 
nature of the assignment, and asked me to call at your 
office on April 28 to discuss the matter in detail with you 
and your clients and to receive your instructions. 

At our conference on April 28 you instructed me to 
make as thorough an investigation as possible to ascertain 
all partnership income not reported on the partnership 
federal and state income tax returns for the calendar years 
1942, 1943 and 1944. You advised me that in your opinion 
the members of the partnership sincerely desired to disclose 
and return (by means of amended returns) every penny 
of income not previously reported, but that they did not 
understand accounting very well, and that their books and 


Wee S. 


records had been kept by inexperienced persons. You 
most emphatically enjoined me to spare no effort to as- 
certain the full amount of unreported income. At the 
conference your clients approved your instructions to me, 
and agreed to cooperate with me to the fullest extent. 
On the afternoon of April 28 I visited the partnership’s 
place of business and began my examination of the part- 
nership books and records and of the personal accounts 
and records of the three partners. I returned on subse- 
quent days to complete my examination, and personally 
devoted to a total of sixty hours to the matter and had 
a staff accountant assist me for twenty four and one-half 


hours. 


486 William Shubin et al. vs. 


(Government’s Exhibit No. 50) 


In making my examination, I did not make a detailed 
audit of all of the transactions of the partnership but I 
examined such accounts in the general ledger and _ post- 
ings in the cash book and journal as I believed would dis- 
close any amounts of income not previously reported. I 
also examined the personal bank accounts of the three 
partners. (The partners informed me that their wives 
had no separate bank accounts.) Deposits credited to their 
accounts which were found to be income not previously 
reported have been included in income in the amended 
returns. Further, I obtained a list of personal expendi- 
tures by the three partners from funds which I considered 
to be additional income. and such amounts have also been 
included in the amended returns. Lastly, the cash on hand, 
not recorded in any of the records, has also been included 
in income in the amended returns. 

The attached statement for the period from November 
16, 1942 to December 31, 1944, shows a total income of 
$245,577.61, which, in my opinion, is the amount of in- 
come that should have been reported on the tax returns. 
That amount is being reported in the amended returns. 

The original returns showed income for 1943 of $41,- 
033.76 and for 1944 of $63,418.85, or a total of $104,- 
452.61. The present partnership, which was formed on 
November 16, 1942, did not file a return for the period 
from November 16 through December 31, 1942. Deduc- 
tion of the reported income of $104,452.61 from the total 
income of $245,577.61 leaves income of $141,125.00 not 
previously returned. This amount I have allocated as fol- 
lows on the basis of my investigation and information 
furnished to me by the partners: 
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Period of year Amount 
November 16 through December 31, 1942 $ 4,158.02 
Calendar Year 1943 72,419.39 
Calendar Year 1944 64,547.59 

Total $141,125.00 


The following items will reconcile the difference between 
the latter amount of $141,125.00 and $141,966.98 shown 
on the attached statement: 


W.AS. 


(1) Withdrawals of $740.00 by two of the part- 
ners, in 1942, were charged against salaries on the 
records. This amount has now been eliminated from 
expense. 

(2) The original return for the year 1943 included 
an amount of $1,581.98 which is attributable to the 
period from November 16 through December 31. 
1942. That amount has been eliminated from the 
1943 return and included in the return for the earlier 
period mentioned. 


Throughout my investigation the partners and_ their 
employees cooperated with me wholeheartedly and were, in 
my opinion, completely frank in their disclosures to me. 
They made fully available to me all of their partnership 
and personal books and records. 


The nature of the matter is such that I am unable, as 
you will understand, formally to certify that the amounts 
shown on the amended returns are accurate to the last 
cent. In the case of any doubtful items, however, I have 
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resolved the doubt against the partnership and the mem- 
bers thereof. I am satisfied in my own mind that the 
amended returns are, in all significant respects, accurate 
and complete. 
Very truly yours, 
(s) Henty J. Rausch 


©. From the statements made in the letter of Henry 
J. Rausch, Certified Public Account, which you have just 
reviewed, Mr. Shubin, it is apparent that you and your 
partners and the Vernon Hotel & Restaurant Supply Com- 
pany, a partnership, received considerable unreported in- 
come during the period from November 16, 1942 to the 
end of the calendar year 1944, totaling a sum of $141,- 
125.00. Please tell us, if you will, the source of that in- 
come? 

A. Well, that was an overcharge on meat we sold. 

Q. By “overcharge” you mean 

A. Above the ceiling price. 

Oy You imean by “ceiling price” tie stipulated mrice 
Seu by the OPA? A. That’s right. 

QO. How were these overcharges usually collected from 
your customers? A. As cash. 

Q. In other words, when you sold meat to your cus- 
tomers you billed your meat at the regular ceiling prices 
by invoices and made collections in cash on the side as 
overcharges? A. Yes, thats right. 

Ve 


Q. Do you know whether that was quite a common 
occurrence during that period of time in the meat  busi- 


ness? 


Umited States of America AR9 
(Government’s Exhibit No. 50) 


A. Well, I couldn’t say because what was going on 
among others, I didn’t know. We were running our own 
business trying to keep our side up—that was the only way 
to stay in business and we had to collect money on the 
side. 


Q. Did you and your firm do your own slaughtering? 

A. No, sir, we didn’t do our own slaughtering except 
in one instance we did have someone kill hogs for us— 
they bought them and we paid them for the hogs and they 
killed them. In two or three other instances beef was 
handled the same way. W.A.S. 


QO. The California Meat Supply Company did your 
slaughtering for you, did they not? 

A. They didn't do our slaughtering. They slaughtered 
beef but they didn’t slaughter for us. 

©. Did you or your partners own any cattle? 

A. No, we didn’t—tye eareass beef except in several 
(three or four) instances mentioned in answer to the 
second preceding question. W.A.S. 


Q. Then you did not have to have your own cattle 
slaughtered and pay overcharges which a number of other 
companies did where they had their own cattle? 

A. No, sir, we never paid any overcharges. 

©. How did you base your sales price on meat that 
you sold during 1942 to 1944, inclusive? 

m Themvay we based that is: We were operating as 
a restaurant supply house or a wholesale house and the 
OPA gave us a choice there of either going into the 
iestarant end of it or the wholesale encdsor ito. \Vhen- 
ever the packing house sold hogs they sold them to the 
retailer but, according to OPA set-up, they had to sell 
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at l4¢ or 2@"lower than they could sell it tothe jobber 
So naturally we had the packer on the spot because sell- 
ing us they were getting 2¢ or 1'44¢ a pound between 
market and’ the jobber, which we were called as pro- 
cessors, but “we couldn't, in turn, sell this #¥hole hog 
carcass to the market. To do that. we had to sell at 1’ 
to 2¢ below ceiling price, so the only way we could sell 
that hoe was to cut it up imto fabricated cuts, Avtemewe 
break it 1p into fabricated cuts the OPA gives @ centanm 
price to sell this cnt for. One thing they failed tords 
was to give us a fluctuation on different items. We will 
Say back fat —itewas 15%2¢@ that the OPA based ‘lic 
price on to make us $1.50 per cwt. on. At that time we 
had to process the back fat, make pure lard of it, and sell 
it as pure lard which gave us a 259G shrink to process 
that real lard and we, in turn, sold it to a house like 
Proctor & Gamble at 12¢ a pound, which gave us a loss of 
4,5 or 6¢ a pound. 

OQ. Mr. Shubin, please tell us who collected the over- 
charges, which were not recorded on your invoices, from 
your customers? 

A. Icollected them except ina very few instances when 
my partners collected them. W.A.S. 

QO. What was the usual procedure followed—were the 
charged that were billed and 


VS 


shown on the invoices usually paid by your customers by 
check and the overcharges by cash? 

A. They did pay by cash and check and some all of 
them by cash. 

Q. Who determined the amount of the overcharges to 
be assessed? 
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A. Well, they left it up to me to charge the overage. 

©. How did you usually figure out and arrive at the 
overcharges? 

A. Well, the way I charged—if I thought that we can 
charge less and come out on it—if we were getting a 
higher price on an item—I mean if the market happened 
to change and we were getting our right charge on the 
lard, then naturally our extra charges were small. All 
we wanted was a fair margin of profit. 

QO. Were all your customers charged the same over- 
charges at the same periods? 

Pee On Str. iicy werent, 

©. In other words, you usually based your over- 
charges, I presume, on whatever you thought the market 
would stand—some of your customers were shown soine 
preference over others at times? 

peeves, they were. 

Q. Who were your principal customers who purchased 
meats from you and who made these overpayments to 
your 

A. Well, I can’t recollect who the principal customers 
were—they were so many of them. Many times I 
wouldn't charge half of them—some of them I would and 
some I wouldn't. 

Q. Can’t you name three or four of your biggest 
accounts? 

A. I would have to check the records—it has been 
so long back. 

Q. What record did you keep of the overcharges re- 
ceived? 

A. J didn’t keep any record except for the first month 
or two, when we started making overcharges, I would 
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keep a memorandum of the overcharge for a day or two 
in those few cases where the customer did not pay on 
delivery. When such customers paid up (always in a day 
or two), I would obliterate the customer’s name, and when 
all the customers listed on that page had paid up, I would 
tear out that page and throw it away. After the first 
month or two, I had educated all the customers to see to 
it themselves that they paid the overcharges promptly 
without any urging from me, which they would do as 
they wanted to be able to buy more beef. 

Q. Did you keep any pocket memorandum showing 
total collections on overcharges at any time? 

no Nowe. | didnt. 

Q. Did you make notations on your invoices showing 
the overcharges per pound that you made? 

A. Wo, sir, I didn’t. 

We 


Q. Were any of your associates or partners or office 
employees familiar with your actual overcharges? 

A. No, I can say that the ones that worked in the 
office didn’t know a thing about it. My partners did know 
At aites, bit they were so busy on the other end that 
they left everything to me. 

QO. Were you the partner who designated which cus- 
tomer should receive meat and have (see next page) 


WAS. 


their orders filled? 

A. No, sir, we didn't play any favorites. 

QO. But you did play favorites as to the amount of 
overcharges. 
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A. I didn’t play favorities as to the amount of over- 
charges—I would charge some less and some more, but 
it was just a matter of charging what I thought was 
right. 

Q. Is it correct to understand from your statement 
that, for a given period, you charged one customer a 
certain amount of overcharge and for the same period 
charged a greater amount to some other customer or 
customers? 

A. Yes, sir, it has fluctuated but that isn’t because of 
favoring one better than the other—we just charged te 
be charging. 

QO. How would you base your overcharges upon re- 
peated orders? Would you trust to your memory as to 
what you overcharged them on previous sales? 

A. No, I collected right there and then as the sale 
was made. 

©. When the customer returned and made another 
purchase, how would you base the new overcharge? 
Would you trust to your memory? 

A. Yes, and many times I got fumbled up and was 
told that I charged less the time before. 

Q. What did you do with these funds you collected 
from overcharges? A. Just put them away. 

©. Where did you put them when you first collected 
these sums—what was your daily practice? 

(eee ekept tient imei pocket or had ay place inthe 
office in a box, or whatever it may be. 

Q. Then what did you do with the funds? 

A. Well, I would take them home and put them away. 
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QO. When did you count the funds? What was your 
usual practice? 

A. Well, many times I didn’t count the funds for two 
or three months—just kept it put away. That money I 
didn’t want to touch—I didn’t have occasion to get into it 
and count it. 

©. Did you make any account or statement to your 
partners as to the amount of your overcharges? 

A. Yes, I did. They knew I was overcharging—they 
knew I had the money. They would ask me, ‘““How do we 
stand?” and many times I would answer them, ‘Well, 
when I get to it, I will check it up and see how we stand.” 

©. Your partners had then to trust to you to make 
some accounting and distribution of these funds which 
resulted from overcharging? Your partners had no way to 


WAS: 


check on their earnings from overcharges—they had to 
depend upon you to distribute them: is that correct? 

A. I didn’t distribute the money. I had the money 
always. 

Q. Do you still have the total funds which you col- 
lected from overcharges? 

A. No, sir. they were turned in. 

QO. You don’t have all those funds together in some 
depository at this time? 

A. No, they were turned in on the tax. 

Q. You mean then that when you recently prepared 
and filed amended income tax returns for the partnership 
and for yourself and your partners that you then went 
to this depository and drew out some of the funds and 
paid some of those funds on the tax? 
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A. When you say, “some of the funds”—everything ] 
had was turned over through Henry Rausch. I showed 
him every penny I had and we used it up since then. 

©. How much approximately did you have in April 
or May 1945 when you examined this fund in this de- 
pository you had? A. In cash? 

Ws Yes. A. I can’t answer that now. 

QO. Was it in excess of $100,000.00? 

A. No, sir, noways near that. 

©. According to this letter on the stationery of Henry 
J. Rausch, dated June 27, 1945, the total understatement 
of income for the period from November 16, 1942 to De- 
cember 31, 1944, was $141,125.00. You didn't have that 
large a sum on hand when you recently made your ex- 
amination? NO, sir, 

©. Some of the funds represented by that total had 
been deposited in your individual bank accounts, I pre- 
sume? Be Ses Shi 

©. Had you used some of those funds for your per- 
sonal living expenses or investments ? 

A. Yes, we had. When I say that some of the funds 
were used, I kept all the money at home, then—I mean 
the money they wanted to use for the business—I kept 
track of all that. If he wanted to spend some money 
or my brother wanted to spend some money, I gave them 
some, and that’s the money in their personal accounts. 

Q. In other words, you say if your brother wanted 
some money for some purpose, you would give him the 
cash and he would have it entered 1n the books as a new 
contribution to capital in the business and he would with- 
draw it for his personal use. Is that correct? 


WS: 
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A. They deposited it in their personal accounts and 
they spent it through those accounts. There were times 
that they would spend it when they didn’t put it in their 
personal accounts. They can tell you that better than 
IT can. 

Q. Did you make every effort to give all information 
in your possession to your accountants and attorneys 
when you got around to filing amended returns? 

A. My first bookkeeper, who prepared my original in- 
come tax returns and those for the partnership, I did not 
advise of our receipt of overcharges. However. when 
Henry J. Rausch recently audited our records and ac- 
counts, I made every effort to fully inform him of all the 
items of income we had received. 

QM. Mr. Shubin, do you have any records, or inde- 
pendent recollection, at this time from which you could 
determine your actual receipts from overcharges during 
this period, November 16, 1942 until the end of Decem- 
ber 1944? 

A. No, sir, I have no records, but going over with 
Mr. Rausch those records and information were given to 
the best of my recollection and ability. 

QO. Mr. Shubin, when your bookkeeper originally pre- 
pared the income tax returns for the partnership and for 
yourself, as an individual, why didn’t you tell him of 
your receipt of additional income in the form of over- 
charges which you have now disclosed? 

A. Well, we didn’t want others to know we were run- 
ning a black market and selling on overcharge. 

Q. You wouldn’t hesitate to let your own bookkeeper 
know of it, would you? 

A. Yes, I even:kept my wife from knowing it. 
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Oe Yet all your custoniers knew about it? 

A. The customers did—they bought from me—they 
naturally knew. 

Q. Did you have any customers you didn’t make over- 
charges to? Zi ese ledice 


QO. Why didn’t you make overcharges to all of them? 

A. Because we were looking to the future on business. 
We weren’t there to rob everybody because we figured the 
business in the future is worth more to us than at the 
present. 

©. Did your bookkeeper participate in the division of 
spoils and benefit in any way? 

A. He didn’t know anything about the overcharges. 

QO. Why didn’t you tell him about it? 

A. I didn’t think it was his business to know. 

Q. Why didn’t you report your total income in your 
Federal income tax returns that you filed? 

A. The reason why I didn’t report is the OPA has a 
law that charges a triple damage 


Wee. 


on the moneys that are collected over the ceiling price 
and I was afraid that if I did turn it in at that time that 
all the OPA had to do was to step in and close our doors, 
which they have authority to do if they find these things 
are going on. 

Q. When you filed your partnership returns for 1942, 
1943 and 1944, and your individual income tax returns 
for those samme years, didn’t you know that such returns 
did not reflect all your income? 

A. Yes, sir, I did. 
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QO. And you say the reason you didn’t put all your 
income in was that you were apprehensive that some other 
governmental agency might learn about it if you reported 
in excess of what your records showed? 

i hats right. 

QO. What occasioned your filing amended returns on 
July 2, 1945? 

A. Well, you see we wanted to make amended returns 
—not amended returns—I wanted to make returns for the 
total amount for the last two or two and a half years— 
in fact since the time we started collecting this extra 
money. In fact, I even sought legal advice on it and 
suggested to my attorney that | had some money I would 
like to turn in and I,was afraid to turn it into Internal 
Revenue because if the OPA ever found it out, I would be 
out of business tomorrow. I suggested that maybe I 
should turn it in as gambling winnings. He said I 
should turn it in but unless you can find the right way, 
you shouldn’t turn it in because you didn’t earn it in 
gambling. He said, “If you want to I will see to it, but 
you will have to find a right way to turn it in.” 

Q. Just answer the question, please. What was the 
motivating reason which caused you to file amended re- 
turns? 

A. By these discussions with attornevs,—I finally run 
into—I was with him for a vear, Mr. Grossman. I was 
talking to him one morning and I said, “Henry, if I could 
properly turn the money in that I had as overcharges, I 
would do it tomorrow if I knew the OPA would not close 
my doors and the Internal Revenue don’t go to OPA 
and show @vhat J turn in.” le said, “Do you imean it?”, 
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and J said, “Yes, I have tried for two years, since J 
have been collecting, but I don’t know of any way that I 
Game tuti it im and yet be safe fron. OPA.” He said he 
thought he knew someone that can answer that question 
for me. He left on his vacation for about ten days or 
so and when he came back he took me over to Mr. Brady’s 
office and that’s how I happened to turn it in. 

Q. Mr. Shubin, did you know when you first contacted 
Mr. Brady, or his office, on or about April 25, 1945, that 
Government agents had started to check your associates 
and tenants in the building you occupied in a black market 
investigation to determine whether they had received in- 
come from black market operations 

A. The OPA has been at my place and checked my 
books and gave me a clear bill prior to that. That’s the 
thing I know. 

Q. My question, Mr. Shubin, is this: When you first 
went to Mr. Brady’s office on 


Ue wee 


or about April 25, 1945, did you then know that internal 
revenue agents had been checking other tenants of the 
same building that you have occupied in an effort to de- 
termine whether they—the other tenants—had been en- 
gaged in black market operations and had received unre- 
ported income? 

A. No, I did not know, but I am informed that the 
date should be May 14, 1945, not April 25, 1945. W.A.S. 

©. Do you know Charles King? 


mo Yes, sir, | do. 
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Q. He is connected with the California Meat Supply 
Company in the same building where you are a tenant; 1s 
that correct? 

A. Yes, but the name of Mr. King’s company is 
Southern California Meat Co. W.A.S. 

Q. Did you know Hyman Stillman? 

A. Yes, I have known him since he has been in that 
building. 

Q. Did either of those gentlemen advise you that 
they had been contacted with reference to any unreported 
profits from black market operations that they had in- 
formation about prior to the time you contacted Mr. 
Brady? A, No, sir. 

©, Wid either of ‘those gentlemen or their associates 
or employees advise you that an income tax investigation 
was under way pertaining to tenants of the building? 

A. No, sir, they did not. 

Q. Then it is your statement that, based on Mr. Gross- 
man’s advice, you followed through with your endeavor 
and your intention to file amended returns and did, in- 
dependently, contact Mr. Brady through him? 

Ae Yes scirs I cid. 

Q. Going back to these overcharges, what was the cus- 
tomary method by which the customer paid you these ex- 
cess amounts which were paid in excess of the invoice 
price for the meat? A. They gave it to me as cash. 

Q. Where was it usually given to your 

A. Either we went to the back room or on the side 
in the cooler—different ways where the others couldn’t 


see it. 
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Q. Did you usually wear one of those long, white 
aprons with big pockets? Ax Yes. 

Q. Was that a way of collecting by the customer de- 
positing the money in the pockets? 

A. No, not necessarily. I didn’t keep it in the apron 
pockets, no, sir. 

Q. Did you keep any record of these overcharges by 
week or by month? A. No, sir, I did not. 

We2e Ss. 


Q. You kept some of the funds in the office for 
periods of time—a week or month? 

A. Sometimes three or four days then I would just 
take it home in a chunk—maybe in an envelope—maybe 
I didn’t open the envelope for four months. 

Q. Did you ever accept checks in payment of over- 
charges? 

A. No, sir, I don’t recall accepting checks. 

Q. Did you demand cash? Dome cope ait: 

Q. Were the overcharges paid to you in lump sums or 
so many dollars and so many cents, or just how? 

A. So many dollars and so many cents—whatever the 
overcharges were they gave it to me. 

Q. How did you compute your overcharges—so much 
a pound or so much a cut? 

A. Yes, at times yes, and sometimes no. When they 
bought the merchandise I would just tell them, “You owe 
me so much,” and they would give me what I asked. 

Q. Did you make any effort to collect the overcharges 
in any particular denomination of bills—large bills? 

A. No, sir, I did not. 
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Q. When you filed these amended returns then and 
had your accountant make his examination recently, did 
you allow him to make a physical inventory of your as- 
sets—did he count the bills? 

A. No, sir, I counted and told him. 

Q. Then did you turn in this roll of bills or volume 
of currency—did you convert it into cashier’s checks or 
make deposits? 

A. I made deposits of it in our business. 

Q. Then if any of the funds were embezzled or mis- 
appropriated during the time they remained in your of- 
fice, you wouldn’t know it and such funds wouldn’t have 
been reported? 

A. No, I had my fingers on it—no one knew where 
it was. 

©. Then you are satisfied that the totals you have re- 
ported on the amended returns are the correct totals of 
previously unreported income; is that correct? 

A. Yes, sir. 

(Mr. Phoebus questioning) 

Q. In your original partnership agreement between 
you and your brother and Mr. Kissel, what agreement 
did you have as to the division of profits? 

Poe oeco 1/3 and 33.173, 

WAS. 


Q. Did Mr. Kissel invest quite a substantial amount of 
money in the business? 

A. Well, when we went into the business, I don’t 
think the business was worth over $3,000.00. 

Q. Did Mr. Kissel invest $1,000.00 of that? 
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A. What the arrangement was the books will show 
what he invested. 

©. Did he bring with him any great experience or 
skill in the meat industry? 

A. He worked for me for almost eight months with 
the idea that he will go into business with me as soon 
as the opportunity came up. 

iO lis he related to you? 

A. Yes, my brother-in-law—married to my wife’s sis- 
ter. It’s my wife’s brother-in-law. 

©. Was there every any discussion of a different ratio 
of dividing profits? 

A. We thought we would make it on a different ratio. 
When we went into partnership, I wanted to hold 51% 
Oreste business. Phey aretied the tact that what can 
I do that I should hold the value of 51% because they 
were young—my brother was younger than me and they 
knew one thing that kept this business going was the em- 
ployees. We worked from four in the morning until eight 
or nine o'clock at night. They argued that if it wasn’t 
three ways it wasn’t fair, so we agreed to that. It wasn’t 
the money involved because the company didn’t have much 
money to start the business. 

Q. What did Mr. Kissel do before he worked for you 
during this eight month period ? 

A. He was with Dr. Pepper Bottling Works. 

Q. In regard to the price you paid for meat to pack- 
ers from whom you bought, was all your meat bought in 
strict accordance with OPA prices? een es, 

©. You never paid anything on the side in cash? 

A. No, we were in no position to have to pay. 
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Q. Meat was at a premium, witness the fact that you 
were able to obtain extra charges from your customers. 
Why didn’t you have to pay it, in turn, to persons from 
whom you got meat? 


A. We put the packers on the spot by going into the 
type of business they didn’t want to go into—fabricating 
and cutting. At the present time we bone 130,000 pounds 
of Government boneless beef, which we run second to 
Cudahy and at times more than their production per 
week. The packer is in no position to bone beef and say 
if he doesn’t bone beef the OPA says they cannot kill it, 
so the packers look to us to bone their beef and we, in 
turn, demand civilian supply with it. 

Q. This situation prevailed throughout 1943 and 1944? 

A. Yes, we were cutting hogs then—the packers didn’t 
want to. We were offered by 

W 2es: 


a Mr. Callahan from Post Packing Company for two car- 
loads 2¢ below ceiling and I refused him. 


QO. You gave us the information that you kept no 
books or records on these extra charges that you had 
made. However, in discussing the question of cash that 
you had given to your brother at various times you used 
the phrase, “I kept track of the money.” How did you 
keep track? 

A. They put the money in the bank—their personal ac- 
counts—and they bought items. They only asked me for 
money when they bought large items and I knew what 
they spent. I knew what he took. 
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©. The funds from these overcharges were used by 
the various partners and their wives to purchase the 
apartment house and not the partnership as a firm? 

eee Yes, sir. 

Q. Where did your wife, for example, understand the 
funds came from to purchase this apartment house? 

A. She never questioned me where the funds came 
from to purchase the apartment house. We deposited the 
money into the company and, in turn, wrote checks to 
ourselves as a drawing and bought the apartment house. 

©. So it is true then that your wives did not know the 
origin of these funds? ev.) No, they did mat 

©. You referred to the fact that from the beginning 
when you started to collect these overcharges you con- 
sulted your attorneys as to the manner and means of re- 
porting this income. Do you care to disclose the names 
of these attorneys? 

A. Yes, sir. Mr. Brady asked me if I can testify— 
if I can show someone or bring someone to show that I 
did discuss turning in these funds and I didn’t at the 
time. but I went to my attorney and I told him what I 
have done and that I didn’t tell Mr. Brady that he was 
the one—that we discussed this—and he felt insulted. He 
felt what he discussed with me was in no way incriminat- 
ing. I discussed it with Mr. Del Valle of Arnerich, 
Del Valle & Sinatra. 

©. Is Mr. Grossman an attorney? 

(Discussion off record. ) 


Peeenes out has never practiced law as such, bus J 
didn’t know he was an attorney until just this moment. 
(Mr. Schlick questioning ) 
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Q. Mr. Shubin, when did you first hear that investi- 
gations by the Interna] Revenue were in process along 
the boulevard down there? 

A. Well, I can’t answer that. 

Q. Can you associate it with any event? 


Wo. 


A. I can’t tell you the first date I heard they were 
around, 

©. Can you associate it with some event or happening 
or having seen somebody? 

A. I haven’t seen anyone. I saw you fellows walk 
in one day and Mr. Walsh was there—the OPA fellow— 
and I saw you walk in sort of important—you looked 
important—and I asked him, ‘‘Who are the people?” and 
I saw him wave at you, I think, and he said, “Just some 
fellows I know.” That’s the first time I saw you people. 
Then when you came back I remembered seeing you and 
said, Oh, yes. I saw you before,” and I recollected 
saw you before. 

Q. My reason for my question was that when we first 
met you formally you said, “I know who you are—I have 
seen you before.” 

A. That’s when this Walsh told me—I didn’t know it 
until later and I said, “I know who you are.” 

(Mr. Bircher questioning 
@. Mr. Shubin, was the date that you first saw these 


gentlemen before you went to Mr. Brady? 
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A. That I really don’t know. I can’t recollect whether 


it was before or after. J didn’t know who they were 
fitne tine and then | saw them come back at a later 
date. I know I had—I spoke to Mr. Grossman. At the 
time I first saw them, I didn’t know who they were—I 
thought they were OPA officers. They were buzzing 
around and checking the books. 

Q. Your amended returns had been mailed prior to 
the time the Internal Revenue representatives called on 
you formally; is that correct? 

A. Yes, sir. I knew that Mr. Phoebus and Mr. 
Schlick were Internal Revenue representatives only a short 
time before they formally called on me about July 5, 
1945, 

Q. Do you have any other statements you care to make 
on the record, Mr. Shubin? 

A. I can go through our records and find bills that I 
have made at times where I thought it was safe to put 
the money into the business as fictitious invoices—make a 
dummy invoice—and threw in maybe $500.00 or $1,000.00. 
In fact, many times when the money was laying in the 
office, | would take and make a fictitious invoice on things 
that didn’t have any point value, such as pigs’ feet or 
back fat. I would put as much money into the company 
as I] thought it would be safe to, and at one time we ran 
a market for two months which we only made, T believe 
it was $1,500.00 and IT made a return on that market of 


$12,000.00. which was really a ridiculous profit for the 
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income, I know, was $8,000.00 a year or so. I did that 
because I did want to return the money and every place 
I thought that it was safe and not have the OPA walk 
in and close my doors, | put the money in. J have known 
Del Valle and Sinatra since the first time we started busi- 
ness, probably four or five years ago. We started as 
Johnson & Shubin then and Johnson knew Sinatra and 
introduced me to him and I called on him frequently and 
especially when we started collecting overcharges, and I 
figured, as attorneys, that they weren't compelled to give 
out any information that I might give them and I spoke 


freely with them. 
WA) 


I told them that I have overcharges that I would like to 
turn in if I knew that OPA wouldn’t close our doors and, 
in fact, at one time my brother played poker and I played 
poker—I don’t play in a big way—but I said, “I can say 
I won it in poker or horse racing” and he discouraged 
me. They advised me I should turn it in but I didn’t 
know how but I found the answer when I met Mr. Gross- 
man. I mentioned it to him and told him I was sorry 
that I didn’t mention it to him at the time I talked to 
Del Valle. He said, ‘Well, it’s one of those thing's, but 
ii you aresemecre I svill try to telp you.” IF said) “lem 
not trying to hide anything—I am talking to you as a 
friend.” I had spoken to Sinatra and Del Valle several 


times and they discussed this problem to see what they 
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could do to help me, but they couldn’t find the answer. 
Del Valle told me when I told him I got Mr. Brady, he 
says, “That’s the party I wanted you to get connected 
with and in a round-about way I was trying to get Brady 
to work on your case.” He said, ““You can’t find a better 
man to know what to do on your case.” I think the first 
time I talked with Del Valle was prior to the time I filed 
my original 1942 return. 

The first day I came to your office, Mr. Brady, you 
called Washington and talked to Mr. Mooney and asked 
Mr. Mooney whether the OPA works with the Internal 
Revenue or whether the Internal Revenue works with 
OPA. Mr. Mooney says, “To my best recollection to 
date the Internal Revenue does not work with OPA, but 
after that date they do not promise anything.” He said 
he would make inquiries on it and get the information 
and give it to Mr. Brady and two or three days later we 
did get a report on it. 

Q. Mr. Shubin, when you filed your partnership re- 
turns for 1942 to 1944, inclusive, and your individual in- 
come tax returns for those same years, you knew, did 
you not, that both the net income and the income tax lia- 
bility were understated? Dee es sir. 

Q. To whom did you consider the funds belonged 
which you had in a separate depository and which were 
the proceeds of your overcharges? 


A. To the Government. 
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Q. Did you consider that all of these overcharges be- 
longed to the Government or only the tax on the over- 
charges? Ee eee tax ends 

Q. Did you make an effort, Mr. Shubin, to keep in a 
financial position so that you could pay the tax on the 
overcharges when you got around to filing amended re- 
turns? 

A. Yes, sir, I did. As an illustration by the fact that 
when we bought these apartments, we borrowed $20,000.00 
on it and the total price was $48,000.00 and we figured 
that, in case the OPA did step in, we can show that 
through the years that I have been in business—I have 
been in business since I have been married, 16 yrs., and 
I thought if the OPA walks in and asks where I got this 
$28,000.00, I could have told them I could raise $28,000.00 
but above that I figured the OPA can step in and penalize 
us, so we borrowed the difference between $48,000.00 and 


$28,000.00. 
W.A.S. 


We borrowed money from our customers, which is an 
OPA violation and then we borrowed money from the 
bank again—the Government always holds back on this 
new Government boning program to the amount of $130,- 
000.00 which causes us to borrow money to keep this busi- 
ness going. We did pay loans—in fact, I told OPA that 
the price that they stated on our boning program that they 


did not include money borrowed and I told them, “I am 
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borrowing money—it is costing me so much a month— 
why don’t they give me a set price to offset this to cover 
the interest?” I signed notes when I borrowed money 
and paid interest. There are times that we could have 
made a lot of money if we gambled with this money, 
which we wouldn’t have unless it was a sound investment 
like the apartment. We used it in inventory when we 
cut a lot of hogs. 

Q. Mr. Shubin, have all your statements been given 
truthfully and voluntarily? 

A. To the best of my knowledge. 

Mr. Bircher: When this statement is completed, we 
will ask you and your representatives to read and review 
it and you may correct it and sign it. 

I have carefully read the foregoing transcript of my 
testimony, pages 1 to 23, and state it is a true and cor- 
rect transcript, and that the answers to the questions pro- 
pounded therein were given freely and voluntarily on my 
part. 

William A. Shubin 


Subscribed and Sworn to before me this 13 day of 
August, 1945, 
Samuel J. Phoebus 
Special Agent Bureau of Internal Revenue 


Case No. 18367Cr. Gov. vs. Shubin. Gov. Exhibit. 
Date 6/19/46. No. 50 Identification. Clerk, U. S. Dis- 
ict Court, Sou, Dist. of Calit. Cross, Deputy Clerk. 


[Iendorsed]: No. 11382. United States Circuit Court 
of Appeals for the Ninth Circuit. Filed Sep. 19, 1946. 
fant. © Brien, Clerk, 
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VOUUNTARY SWORN STATEMENT OF Wie 
BREDEKRIC ALEXANDER SHUBIN, TAGE 
IN ROOM 844 U.S. POST OFFICE & COUR 
M@USh, LOS ANGELES, CALIFORNIA, (Ui 
24,1945, PARTIES PRESENT BEING ie 
SEIUBIN, HIS ATTORNEYS, MR, JOSE REID: 
BRADY AND MR STANLEY CC] ANDERSOLe 
SPECIAL AGENTS “WALTER © SCHEV} 
SAMUEL Jj. PHOEBUS AND DONALD We 
BIRCHER, STHENOGRAPHER OUIDA Dump 
NEY 


(Unless otherwise indicated, questions are propounded by 
Mr. Bircher and answers made by Mr. Shubin.) 


QO. Mr. Shubin, are you here today with a view to 
making a voluntary sworn statement relative to your in- 
come tax liabilities relative to the years 1942, 1943 and 
1944? You are ready to tell us what you know about 
your tax matters? Aa Yes, si 

Q. Will you raise your right hand and be sworn? 

A. Do you swear to tell the truth, the whole truth and 
nothing but the truth, so help you God? A. Tide 

Q. You are advised, Mr. Shubin, that any testimony 
you give here or any documents which are produced at 
this interview may be used by the Government in any 
subsequent proceeding, and that you have the right to 
refuse to answer any questions if you desire to that you 
feel might tend to incriminate you. Do you understand 
that, or do you want your attorneys to explain that? 

A. No, I understand that. 
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©. With that you are ready and willing to proceed 
and give us any information relative to your tax liability? 

A. Yes, sir. 

Q. Will you please state your name and present ad- 
dress? 

A. Frederic Alexander Shubin, 2767 Laurel Place, 
South Gate. 

OQ. And your age, Mr. Shubin, and where you were 
born? 

A. Thirty years old; Los Angeles, California. 

©. How far did you go in school? 

A. Graduated from Roosevelt High School. 


1) yao 


©. You are one of the partners, I believe, in the Ver- 
non Hotel & Restaurant Supply Company, is that correct? 
Yes, sir. 
Please state the names of your partners. 
William A. Shubin; Jack L. Kissel. 
Who is William Shubin, and how old is he? 
William Shubin is my brother, and he is thirty- 

x years old, I think. 

=O He was born in the United States. was he? 

A. Born in Los Angeles. 

Q. And Jack Kissel—how old is he and where was he 
born? 

A. He was born in Los Angeles, and I think he is 
twenty-six. 


YO pO > 


@. In order to shorten your statement and the record 
here, Mr. Shubin, I will ask you to glance over a copy 
Cimoglctter written byMin ienry |. Rausch, ©. Po A” 
dated June 29, 1945, with reference to his examination of 
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the income tax liability of the partnership Vernon Hotel 
& Restaurant Supply Company, and will ask you if the 
statements contained in Mr. Rausch’s letter are true, to 
the best of your knowledge and belief, so that the same 
letter can be made a part of this record as being your 
statement ? Pe eS; 


QO. We will ask that that letter be incorporated in your 
statement, and the answers and representations therein 
be incorporated in this statement as your answers, to the 
best of your knowledge and belief. A. Yes; sir 


QO. Mr. Shubin, there were certain overcharges, that 
is, so-called black market charges, or charges in excess 
of OPA ceiling prices made by your firm, the Vernon 
Hotel & Restaurant Supply Company, during 1942, 1943 
and 1944, is that correct? A. Yessir, 

OQ. Who collected those overcharges from customers? 

A. It was handled by my bother and Jack, and at times 
by myself. 

Q. Were the overcharges always collected in cash, or 
did you sometimes get checks? 

A. J would say probably 99 per cent of them were in 
cash. 

Q. By overcharges you mean moneys were collected 
from your meat customers in excess of the OPA ceiling 
prices and in excess of the meat prices? 

A. It would be in excess of the invoice price because 
the invoice price would not F.A.S. be in excess of the 
OPA price. 

HANS. 
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©. You say that you sometimes collected some of these 
overcharges from customers? 

A. If it would be, it would be very small because my 
end would be the general management of the plant. 


©. Whenever you did happen to collect overcharges 
from customers, what did you do with the funds? 

A. I turned them over to my brother, Bill, or to Jack, 
who in turn would turn them over to Bill. 


QO. What did they do with the funds, if you know? 


A. Bill had that money set aside and he kept track 
of it at all times. 


Q. Where would he keep the funds when they were 
first collected? A. That I wouldn’t know. 


©. You were one of the partners, and as an interested 
partner in these funds, wouldn’t you make it your busi- 
ness to see how much was collected each day or each 
week and where those funds were kept? 

A. To be frank with you I didn’t, because I have im- 
plicit faith in my brother, because whatever he would say 
about the business would be all right in my eyes and 
usually anything I would say would be all right in his 
eyes. 

Q. Didn't you ordinarily help your brother count these 
funds? A. 1 did at times, yes, sir. 

Q. Didn’t you make records of how much money was 
accumulated in these funds or depository ? 

A. I left that up to my brother. 

Q. At all times during this period from 1942 to 1944, 


rr 


inclusive, did you attempt to keep yourself fairly well in- 
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formed as to the total amount that was being built up by 
this fund of overcharges? ie Ves esit. 


QO. What interest did you have in this fund? How 
much of it did you own? 

A. Any money taken into the company regardless of 
whether it be through the normal channels or the illegiti- 
mate channels, would go into the partnership. 


QO. What was your interest? A. It was 33-1/8. 


Q. That is, you and your brother and Mr. Kissel each 
owned one-third interest in the regular interest in the 
partnership, as well as the overcharges received by the 
partnership? AD -Yes, sit. 


leer 


QO. When you filed your individual income tax returns 
for the years 1942, 1943 and 1944, didn’t you realize that 
your income tax returns understated your actual total 
net income and your total tax liability for each of those 
years? AS Wedid tm alti the year 1942, 

Q. What is your answer again, and tell us what you 
mean? 

A. I did in the years 1943 and 1944, but as far as 
1942 is concerned, I left that up to my brother and the 
bookkeeper, and thought that had been taken care of. 

Q. Your answer is, then, that when your 1943 and 
1944 individual income tax returns were prepared and 
filed you realized that your net income, as well as your 
income tax hability, was understated on the original in- 
come tax returns, is that correct? Poe eone si 

QO. Why didn’t you report your net income and full 
tax liability in the years 1943 and 1944? 
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A. At that time the OPA was a very powerful factor, 
and if we did report it, it would show an excessive profit 
according to the stipulated percentage of profit that you 
are supposed to derive from the sales, and at all times we 
had internal revenue in mind, and if at any time possible 
that there wouldn’t be any reflection of the OPA in put- 
ting us out of business, we were ready to make our re- 
turn, and we conferred with our attorneys on that and 
we finally found the answer in Mr. Brady’s office, and in 
1945 made an amended return. 

Q. Did you discuss the amount of. overcharges that 
you received or that your partnership received during 
1942 to 1944, inclusive, with your brother, William 
Shubin, on numerous occasions during those years? 

A. You mean excess profits? 


Oo Yes, 

A. Yes, that was quite a problem. In what way do 
you mean receipts? 

Q. During those years did you discuss with your 
brother on several occasions the fact that you were col- 
lecting overcharges from sales? 

A. Yes, we did. As the money came in the big prob- 
lem in our mind was how could we report it in our income 
tax without any reflection in the OPA. I want to make 
myself clear on this point. Here we were in business. 
With all the restrictions governing our business from the 
OPA we couldn’t very well put the money into the busi- 
ness without them charging a higher price because the 
OPA had their ceiline prices. So our discussion at all 
times was how could we get it into the business to settle 
with the internal revenue. I will say this—supposing if 
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we had taken $200.00 in excess of the amount of the 


bill, and we wanted to build up the amount of money that 
we had—what I am simply trying to say is this, in simple 
English, the 

Boe. 


money derived from the black market operations we wanted 
to show in the business, so we could pay our income tax 
on it, so that was part of our discussion at all times about 


that surplus money. 


QO. What disposition was made of these excess charges 
that were collected? Where were they kept? What rec- 
ord was kept on them? 

A. As I said, my brother Bill kept track of all of 
that. 


QO. Did you on occasions prepare fictitious invoices 
covering sales of goods in order that some of the funds 
represented by these excess charges could be projected 
into your business as additional income—taken into your 
business ? 

A. My brother, William A. Shubin, made up most of 
the fictitious bills. If I did, I made up a few, but I can’t 
recollect how many. 


Q. Did you ever seek legal advice prior to 1945 with 
reference to reporting these excess charges you made in 
your income tax returns? 


A. Yes, sir, we asked the advice of our attorneys. 
Q. Whose advice did you seek? 
A. Mr. Del Valle and Mr. Sinatra. 
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QO. What advice did they give you with reference to 
reporting those excess charges? 

A. We thought that—we used one example that sup- 
posingly we could take it in as poker winnings, gambling 
or horse racing winnings, and he said that it would not 
be a very good idea because of the fact that that money 
had not been derived from horse racing winnings or poker 
winnings, and it would stand out like a sore thumb at the 
OPA. 

©. Who gave you that advice, Mr. Sinatra or Mr. Del 
Valle, or both? A. Mr. Del Valle. 

©. What occasioned your filing of amended returns 
for the years 1942 to 1944, inclusive, which were filed in 
Washington, D. C., on July 2, 1945? What occasioned 
you to have amended returns prepared this vear? 

A. As I have stated before. since these black market 
operations and the meat picture tightening up as it had, 
that had been paramount in our minds at all times to file, 
but because of the OPA being such a big factor in it we 
didn’t have the logical solution, so we got some advice. 

Q. Did you know prior to the time you contacted Mr. 
Brady’s office in April or May, 1945, that income tax 
investigators had started to work making investigations 
regarding black market profits of other tenants in the 
same building where you had offices at 3301 East Vernon 
Avenue, Los Angeles? 

A. I will definitely say that we had already contacted 

bere us: 
Mr. Brady rent the first time I saw these two gentlemen 
at the Southern Calitornia offce. We had already gone 
to work on it. 


Teves, 
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QO. Will you answer the question, Mr. Shubin? At the 
time you first contacted Mr. Brady’s office, at that time 
did you know that any Government income tax inves- 
tigators had already started to make investigations of 
other tenants in the same building that your firm oc- 
cupied? 

A. No, sir. The question is, roughly, that prior to the 
time we had gone to Mr. Brady’s, had we known there 
was an investigation going on of the tenants in the build- 
ing, is that it? 

Or Yes. A. No, we hadn't, 

Q. During the time that your accountant, Mr. Henry 
J. Rausch, was making his audit and examination of your 
income tax liability and that of your partnership during 
the last two or three months, did you furnish Mr. Rausch 
with all the information in your possession relative to 
overcharges that you or your firm had received for his 
information and use in preparing amended returns? 

A. Yes, sir. 

Q. You gave him all the information you had? 

A. All the information that we had. 

©. Was any favoritism shown by them to customers 
when overcharges were made against them. That is, were 
some charged more than others when they purchased meat ? 

A. Well, the meat situation is what you would say a 
very complicated picture, as anyone will tell you, at cer- 
tain times of the year. The situation was thus. At times 
—it was just a case of supply and demand, that’s the 
easiest way to answer. When the supply was great you 
would sell below the ceiling price 


just what you would 
call a fair prontto you, 
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©. Then, so far as you know, you kept all of your 
customers the same at one period? 

A. That I couldn’t say, because Bill was handling the 
money practically most of the time. 


©. Can you say that as far as you know now, uni- 
form overcharges were made against all your customers 
during the same period, is that right? 


A. There wouldn't be such a thing as a uniform price. 
It would probably vary from one month to another month. 


Q. At the same period, were the same overcharges 
made to all customers who bought meat from you? 


A. That I couldn’t say, because Bill handled all the 
money. 
©. Your answer is you wouldn’t know? 


fee Ulat is right, 
Be, 


Q. How were your overcharges based, so much per 
pound, per cut? A. Per poundage. 

©. Tell us how the overcharges were, on different 
grades of meat? A What 1 couldnt say. 


QO. How much is the greatest sum that you ever re- 
member collecting in overcharges from any one customer 
at one time? 

A. I would say it would average—would that be over 
a period of time? 

Q. How much is the greatest sum you ever collected 
at any one moment? 

A. You mean from any customer, regardless? The 


greatest amount that I ever collected was 2¢ per pound. 
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Q. In dollars, how much was the greatest sum you 
ever collected at any one time from any customer? 

A. I will say the most I ever remember would be 
$100.00 at the most. 

©. Did the customers, so far as you know, usually 
pay for the invoiced goods by check and overcharges by 
cash? i Yesesit: 

©. Where were these overcharges accumulated during 
this long period of time from 1942 to 1945? 

A. You mean where were they kept? 

QO. Yes, where were they built up? In a can, or a 
drawer, or a box? 

A. No, it was kept at my brother Bill’s place. He 
kept them. 

QO. Where did he keep the funds, do you know? 

A. I wouldn’t know. I never questioned him. In 
fact, I couldn’t even say it was at my brother Bill’s place. 
I would say it was in Bill’s possession at all times. 

Q. Did he keep you currently advised as to how much 
that fund totaled at different times? Did you know how 
much the fund totaled at any time? 

A. The thing that was paramount in our minds at all 
times, we kept it set aside, Bill and [—we said that money 
received from black market operations wasn’t rightfully 
ours, it belonged to the Government. When they took their 
money out of it, when we had an opportunity to pay with- 


out hurting ourselves, we would pay our just taxes. 
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Q. You realized at all times that you had an unsatis- 
fied income tax liability based upon the fact that your in- 
come tax returns had been understated as to net income 
and as to tax liability? You realized that the Government 
might come along at any time and ask you to pay addi- 
tional taxes? 

A. We realized this, that we had to pay the Govern- 
ment what was due them, and as soon as the OPA regu- 
lations would permit us to make an out and out declara- 
tion we would do that, which was proved by our confer- 
ences with the attorneys. 

Lge 


©. Did you attempt in any way to have entered in 
your regular books of account any of these black market 
profits, and if you did so attempt to report any such items 
of income, please tell us in what manner you did so? 

A. Well, we took over a market, I think it was for a 
period of two months, and it gave us an opportunity to 
report some of this excess money without any reflection 
from the OPA because it was a market operation, so 
Bill put it in as market earnings, and then from time to 
time, whenever the opportunity presented itself, Bill would 
make falsified petty case sales, to build up the income of 
the business. An example of that would be he would 
take a bill and probably use the name Joe Brown, and 
write out a sale of $300.00 or $400.00, no stipulated 


amount. and bring that into the business that way, be- 
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cause we didn’t figure any reflection of the OPA on that. 
The owner of the market was in bad health and he wanted 
to take off, so we took over the market, handled the sales 
and such, and put merchandise from the Vernon Hotel 
and Restaurant Supply into the market. And then we 
padded the sales, I would say, to about $10,000.00 in the 
two-month period, and that went in as an income of the 
Vernon Hotel & Restaurant Supply Company, which gave 
us an opportunity—that was one of our best opportunities 
to put money into the business without any reflection of 
the OPA. One thing I want you to understand, Mr. 
Bircher. The paramount thing in my brother Bill’s mind, 
my mind and Jack Kissel’s mind was how could we get 
that money into the business and still not cause any action 
from the OPA, because the internal revenue had to be 
paid, but how could we pay it and still remain in business, 
and I could honestly say that Bill and I and Jack found 
the solution in Mr. Brady, and it’s a big load off my 
mind. 

Q. What interest does Jack Kissel have in the partner- 
ship, and what are his duties? 

A. Jack Kissel is a one-third partner in the business, 
and his duties consist of—he started in a new boning 
process upstairs, boning beef for the Government, and 
now we are cutting hogs for the Government. He has 
taken over the cutting of hogs and in the past his duties 
have been distribution. 

Q. Did you have an agreement with your other two 
partners that you each were to share equally in the legal 
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profits as well as the illegal or black market profits during 
those years 1942 to 1944, inclusive? i) eS, Sie 

QO. Have all your answers been given voluntarily and 
been the truth of the best of your ability today? 

A. My answers have, but I will admit that you had me 
confused in many instances. ~ 

©. Your answer is that your statements have been 
given voluntarily and your ansvers have been given truth- 
fully to the best of your ability today? 

A. That is right. 

Has: 


I, Frederic Alexander Shubin, hereby certify that I have 
carefully read the foregoing transcript of my statement, 
and that my answers to the questions herin are, to the 


best of my knowledge and belief, true and correct. 


Frederic A. Shubin 


Subscribed and sworn to before me this 20 day of 
August, 1945, at Los Angeles, California. 


Samuel J. Phoebus 
Special Agent 
Hredetic -L Shitbin 


Wace) NO. 1830/7 Gre... vs. Shubin. Gov. Ex- 
hibit. Date 6/19/46. No. 5! Identification. Clerk, U. S. 
District Court, Sou. Dist. of Calif. Cross, Deputy Clerk. 


endorsed |: No, 11382) United States Circuit Court 
of Appeals for the Ninth Circuit. Filed Sep. 19, 1946. 
ian) P. O'Brien, Clerk. 
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SWORN STATEMENT OF GMR, JACK L. Kissee 
GIVEN IN THE OFFICE OF THE INTEREL 
GENCE UNIT, BUREAU ‘OF INTERNS 
REVENUE, ROOM 844, U. S. POST OFFICE 
mM COURT MOUSE, LOS ANGELES, -@-ale 
FORNIA, AUG, 1, 1945. 


Prestnt 3 
Donald O. Bircher, Special Agent 
Samuel J. Phoebus, Special Agent 
Joseph D. Brady, Attorney for Taxpayer 
Staley C. Anderson, Attorney for Taxpayer 
Gladys M. Callaway, Stenographer 


(Questions propounded by Mr. Bircher unless otherwise 
indicated. ) 


QO. Mr. Kissel, are you ready and willing to give a 
voluntary sworn statement at this time relative to your 
individual income tax liability and relative to the business 
and income of the Vernon Hotel & Restaurant Supply 
Company covering the years 1942, 1943 and 1944? 

Aw Yes.) am. 

Q. Will you please raise your right hand? Do you 
swear to tell the truth, the whole truth, and nothing but 
the truth in this examination, so help you God? 

peel alc) 

Q. Please state your full name and present residence 
address? 

A. Jack L. Kissel, 1525 Nairn Avenue, Los Angeles, 
Zoe 22: 
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QO. You are advised, Mr. Kissel, that you are not re- 
quired to incriminate yourself; and that you have a right 
to decline to answer any question you feel might tend to 
incriminate you. Do you understand that or do you wish 
your attorneys, Mr. Brady and Mr. Anderson, to explain 
that to you? 

A. Yes, I would hike them to explain it. 

(Discussion off record.) 


Q. You understand then now, since your attorneys 
have explained your rights, and are you willing to pro- 
ceed? Bo Weve 

Q. Mr. Kissel, please tell us when you first became 
connected with the business known as the Vernon Hotel 
& Restaurant Supply Company of Los Angeles? 

A. As an employee or as a partner? 

QO. Any way—the first date you became connected with 
that company and in what capacity. 

A. The first part of 1942 as an employee. 


ina, 


QO. What was your compensation to start with? 

me Well, | sot $3.00 a@week and meat. I just de- 
livered in the mornings—I wanted to learn the meat busi- 
ness. I had two jobs—I worked at Young’s Market 
Company. JI worked from two or three o’clock in the 
morning until seven and then would buy my breakfast 
and then went to work for Young's market. I was a 
salesman there. 

QO. When did you first become a partner? 

A. After this, I became a full-time employee—I quit 
Young’s—I could see no future in it. That was the latter 
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part of May or first part of June—first week of June, 
same year—and then in November I became a partner. 

Q. How did you become a partner? Did you make a 
contribution to capital? 

A. No, we paid the former partner off and what was 
in the company just stayed in the company. There was 
nothing contributed towards the cash of the company. 
The outstanding bills and everything there, they just 
stayed right in the company and we took our share over. 
I paid the retired partner $700.00 or $800.00, I believe. 

QO. Mr. Kissel, you are acquainted, I believe, with the 
fact that amended income tax returns were recently filed 
by you and by the partnership, Vernon Hotel & Restau- 
rant Supply Company. Do you know that to be a fact? 

ine Woda 


Q. Tell us why those amended returns were filed? 
Do you know what income was reported therein that had 
not been previously reported? 

A. You mean the figure that we used as an amended 
return? 

QO. Yes, what was the source of that additional in- 
come shown on the amended returns? 

A. The amount of money that Bill collected in addition 
to what was put on the bills, and the figure was derived 
by Mr. Rausch—he went through all the money we spent. 
It was an extensive amount of data he had gathered. He 
worked two or three months, I think, and he said this was 
about the most accurate figure he could get. 

Q. Is it correct to understand that the additional in- 
come reported in the amended income tax returns filed 
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by you and your partners resulted from overcharges, or 
sums collected in cash, in excess of OPA ceiling prices? 

Eemeres, | 

QO. Who kept a record of those items of income dur- 
ing the years 1942, 1943 and 1944? 

A. There was no record kept that I know of. I never 
knew for three or four months at a time what money we 
had unless 1 asked Bill. 

Q. Did you ever see him count the money? 

A. No, I really never knew where it was. Fred and 
I trusted Bill implicitly but I was afraid if he ever got 
killed we would never know where it was, and he was 
afraid if we got into a 

Jk 


party, I would brag about it. 

(> In the year 1942, after ‘November 16th, what part- 
nership interest did you have in the Vernon Hotel & 
Restaurant Supply Company ? 

A. Well, to begin with, Bill wanted the bigger share 
and Fred and I both disagreed with him—it was a topic 
of discussion. We sat down at the table at Bill’s house— 
he wanted 51% and we disagreed with him at the time, 
and the fact that I was a little bit “green” in the business, 
Fred thought maybe I should get the least amount. Fred 
continually maintained that he should have received more 
in the business than I did, so finally he almost convinced 
Bill to that extent because I had not too much knowledge 
of the business. Then they decided to finally definitely 
draw a partnership agreement that I had refused to sign, 
and, after further discussion, which had been going on 
for quite some time, they definitely decided for a three- 


530 Walhain Shubin et al. vs. 
(Government’s Exhibit No. 52) 


way partnership. At the time there was no capital in- 
volved—it was purely physical labor the three of us was 
putting in and I happened to be putting in as much labor 
as they were. I had complete charge of the over-all pro- 
duction of the business and I thought I should have one- 
third and we mutually agreed among ourselves that it 
should be one-third. 

Q. You each were equal partners then? 

A. Yes. Bill had $1,400.00 in it and Fred and I had 
$600.00 or $700.00 apiece, and then we started in the hog 
business. 

Q. In November 1942? 

A. No, the first part of the following year. 

Q. Mr. Kissel, the original partnership returns for the 
period November 16, 1942 through December 31, 1944, 
showed a total net profit of $104,452.61, not including 
the period from November 16, 1942 until December 31, 
1942, whereas the amended returns for the entire period 
from November 16, 1942 to December 31, 1944, report a 
total income of $245,577.61, or a total additional income 
reported in the amended returns of $141,125.00 not re- 
ported in the original returns. Is it your opinion that the 
total additional income reported in the amended returns 
resulted from the receipt of overcharges, or charges in 
excess of OPA rules. which were collected and which 
were not recorded in your books or reported in your orig- 
inal returns? ANS a vesili yes. 

Q. Do you know, Mr. Kissel, whether any of these 
overcharges were reported in your original returns under 
some other guise on fictitious invoices which were pre- 
pared and sandwiched in with your regular invoices? 
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A. I know definitely as a fact that fictitious bills had 
been made with money turned into the company. 

©. Do you know why they were made? 

A. We wanted to put it in the business and declare 
our income tax so that we could use the money right 
in the business. It was always a discussion with us as to 


inne 


how we could take and bring the money out in different 
bills. Bill had me going crazy many times when we would 
build up the money and he would worry about how to put 
it in and we would make up bills. but I always tried to 
stay out of it—I was in the production end. 


QO. What do you know about a market which was 
operated by your partnership for a short period? 

A. It was Chff’s Market and we took it over, I think, 
for two or three months, or a month—I don’t remember 
the amount of time. We worked there when we had a 
chance to help out the fellows and I knew that was one 
of the ways we threw in extra money. We threw in 
$10,000.00 or $12,000.00—it wasn’t exactly a profit from 
the market but actually cash that Bill had on hand that he 
declared as a profit from the market. 


Q. From what source did Bill Shubin obtain the 
$10,000.00 or $12,000.00 which he added to the actual 
profits realized by the market? 

A. From overcharges. In actuality the market made 
about $1,500.00 to $2,000.00 profit and this was a chance 
for us to declare what extra money Bill had for income 
tax, so we declared that amount in addition to the profits 
of the market. 
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QO. Why didn’t you and your partners show all these 


black market profits right on your books and records and 
invoices in accordance with your actual receipts from meat 
sales? 

A. Well, we were always afraid of the OPA, and in 
making out these fictitious bills you could only put in so 
much because if you went into excess over what they 
allowed you, it would show immediately on your books 
at the end of a month’s time, so Bill could only keep put- 
ting in what he figured would be a rather nominal sum so 
that it did not look ridiculous at the end of the month. 

QO. Why didn’t you report the full amount of your 
net profits at the end of each year on your individual in- 
come returns regardless of whether you showed the full 
amount on your books and records? 

A. For the same reason. We never did know how 
to declare it and Bill always said if we did, OPA would 
step in and close our doors. We thought that anything 
that we declared would also be known to the OPA and 
the license to operate our business would be taken away 
from us. 

Q. What license do you refer to? 

A. Wholesaler’s license. 

Q. Who issues those licenses? A. - Vero Pas 

©. What are the requirements for those licenses? 

A. There is a hotel supplier's license, wholesaler’s li- 


cense and there is a 
ele 
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jobber’s license. I think there are the three and each has 
their individual requirements as to mark-up in price and 
to whom you can sell. We knew that if it became known 
to OPA that we sold above the specified ceiling prices our 
licenses would be taken away. 

Q. Who actually collected the excess charges on meat 
sales by your company during the years 1942 to 1944, 
inclusive ? A. Bill always did. 

Q. Did you also sometimes collect some of these ex- 
cess charges? 

A. The only times I would—not being in the office— 
would be just when I was around there and Bill would be 
in a conference and he would say, ‘Collect this amount,” 
and I would and then I would always hand it to Bill. 
My answer refers to the period subsequent to November 
16, 1942. 

Q. Who set or determined the amount of overcharges 
to be collected in your business? 

A. Well, as far as I know, there was never a set 
amount. Bill never let us know one day to the next— 
some he charged and some he didn’t—one day he would 
have a figure and the next day a different one and some 
of the customers he would charge one price one time and 
another price at another time—it was just a matter of 
supply and demand. 

Q. How much were the overcharges in cents per 
pound—do you know? 

A. There was never a set figure—I could never tell 
you. We favored some of our customers—we were fig- 
uring on our postwar business. 
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©. Where were these cash funds usually kept after 
their collection and prior to the time distribution of such 
funds was made during those years? 

A. Like I say, Bill always had them. I don’t know 
where he kept them and I still don’t know. I mentioned 
this—Fred and I both trusted Bill implicitly. I worked 
with Bill for quite some tinie in another business. We 
needed $100.00 or something at one time and Bill told 
me where the money was—explained to me, and I went 
to his house to get it and I couldn’t find it—I hunted 
and hunted. After he told me where it was, I spent at 
least thirty or forty minutes trying to find it and I 
couldn’t. We never had a complete distribution of this 
fund represented by excess charges, but occasionally small 
sums were withdrawn from the fund on each of our re- 
quests. As far as I know the bulk of the funds was re- 
tained by Bill with the intention of paying the income 
tax when the occasion to declare our income tax arose. 
When the amended returns were filed about July 2, 1945, 
about $76,000.00 was paid and none of this amount came 
directly from my or Fred’s pockets, but it was all the 
amount of cash Bill had on hand. 

Q. Where did Bill say the money was? 

A. In one of his drawers. 


ion 


Q. You say then that the $76,000.00 which was paid 
on the amended returns for the partnership and the indi- 
vidual returns of the partners came from the fund which 
had been kept intact, or partially so, by Bill Shubin and 
which he had built up from these excess charges, which 
were not recorded in your books? Paes: 
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©. When you filed your individual income tax returns 
for the years 1942, 1943, and 1944, you realized, didn’t 
you, that all of your income was not reported in those 
returns? 

A. All of it—no. I told Mr. Brady I definitely 
thought all of the income was declared in 1942, and I 
didn’t know the tax was figured from January to January 
—I thought it was from March to March. I had never 
figured my income tax myself, and I thought also that 
when Bill had made these fictitious bills he had declared 
the money he had up to that time. 

QO. Now, as to your individual income tax return 
for 1943, which was filed about March 1944, did you 
know at the time you filed that return that a part of the 
excess charges, or a part of your net income, represented 
by the overcharges, was omitted in that return? 

ve Ys. 


©. Is your answer the same then as to your individual 
income tax return for the year 1944—did you know that 
some of your net income was omitted in your original 
return for 1944? ees 

Q. Please state why you didn't include all of your in- 
come that you were conscious of having received at the 
times you filed your individual income tax returns for the 
calendar years 1943 and 1944? 

A. As I stated before, I actually thought the OPA 
had access to the income tax returns and if they did so 
find any excess amounts, it was certain we would lose our 
operating wholesaler’s license and be put out of business. 
At the time my original returns for 1943 and 1944 were 
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prepared and filed by me, I knew that the net income 
thereon reported was understated, but I did not know by 
how much. 

©. What were your functions in the business—what 
were your duties? 

A. Well, I was an over-all supervisor of all the pro- 
duction. I had complete charge of everything that came 
into the place and went out. I allocated the merchandise 
to the customers we figured in our postwar business. As 
I said before, I was interested in giving them a little better 
break, and I helped cut hogs when there was a man short 
—helped break beef when there was a man short there. 
I did part of every job that we have in our place, outside 
of the office. I had nothing at all to do with the prices 
that the merchandise was sold for. 


JL 


Q. Mr. Kissel, do you know whether your firm found 
it necessary to pay overcharges to the Southern California 
Meat Supply Company No. 2 in connection with its 
slaughtering for your company? 


A. As far as I know, we never paid any overcharges 
to anyone. Bill always said he would rather go out of 
business than pay anyone overcharges. I had no connec- 
tion with the direct purchase of merchandise, although I 
told Fred and Bill what I would need or what I would 
be short of. We always bought carcass hogs and beef, 
carcass lambs and veal. There was never any live stock 
that was purchased by us and killed as far as J know. 
LS 
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(Mr. Phoebus questioning ) 

©. This meat market operation that you had—when 
you reported your income from it, you inflated the income 
a great deal. When did that market operation stop? 

A. I think it was in 1943 that we had the market. 

O. Was it in the spring of the year or the fall of the 
year? 

A. It has been so long ago, I don’t remember. All I 
did was just help the fellows out when I had spare time. 

©. When were the profits, including the inflated part 
of the profits, entered on the books? 

A. That I don’t know. The only thing I do know is 
that when Bill made the income tax return, he told me he 
was able to throw in a certain amount of money in addi- 
tion to the profits of the market. 

©. That was the first time you discussed this device 
of increasing your income by inflating the profits of the 
market? 

A. No, we had always discussed it. I know there were 
fictitious bills made. 

Q. At the time this matter was mentioned in connec- 
tion with the income tax return, was that the first time 
you remember it having been mentioned? A. NG: 

Q. It was mentioned on a prior occasion. A Yes: 

Q. In what connection? 

A. As to the amount to turn in that wouldn’t seem a 
ridiculous figure to OPA in running our market. 

Q. Was there any necessity of bringing capital into 
the business during the year 1943? 

A. Not that I know of. 
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Q. That wasn’t one of the motives then for increas- 
ing the profits from the 

iS. 
tie rivep 

A. Our definite motive was to be able to declare it 
for income tax. 

Q. I didn’t ask that question. Was one of the motives 
to bring capital into the business for use? 

A. The only reason I did know for putting it into our 
business was to declare it as income tax—I had no other 
knowledge. 

Q. When did your firm commence to bone meat for 
the Government on a big scale? 

A. We started to bone the latter part of last year. 

QO. Late in 1944? Diy Ves, 

Q. Prior to that your boning operation was limited in 
comparison to your subsequent boning operations? 

ae gee: 

Q. Then, as far as the packers were concerned, you 
had practically no advantage in your dealings with them 
because of the fact that you had boning facilities that 
were not otherwise available to them? 

A. That’s right. We had little advantage. 

Q. You testified that you paid no overcharges for 
meat. In view of the fact that meat was difficult to ob- 
tain, how do you explain the fact that you were to get 
this economic advantage? 

A. We had been in business prior to the war and 
we operated a legitimate business and it was a good 
business. We were in the same position as some of our 
“net” accounts were—we expected a postwar business and 
] think that’s the way the packers felt about it. 
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Q. You think everyone on Vernon Avenue paid ceil- 
ing prices for his meat? A. So far as I know, yes. 

Q. Though you received over the ceiling price when 
you sold meat, you testified Bill said he would go out of 
business if he had to pay overcharges. Do you think 
that’s fair? 

A. Well, in the meat business you have, while I don’t 
want to bring out the names, customers that buy from you 
only when it necessitates buying and they can’t buy any 
place else, and they were the ones that were paying. Our 
regular accounts we never charged, overcharged. 

Q. You know Hyman Stillman and Lou Segal of the 
Southern California Meat Supply Company? 

a Y CS. 

Q. About December 27, 1944, Vernon Hotel & Res- 
taurant Supply Company wrote a check for approximately 
$22,000.00 to Southern California Meat Supply Com- 

EIS. 


pany No. 2. What was that for? 

A. I never knew there was a check written for that 
amount. 

Q. Did you receive in the cooler at about that time a 
large amount of meat from any source? 

A. I know we received a lot of meat from them. We 
were boning for them and they allowed us a certain per- 
centage for our civilian sales. 

©. Was this an old-line company that had been estab- 
lished in business for a long time? 

A. I couldn’t tell you. 

QO. You don’t know when Hyman Stillman came on 
Enerstreetr i ING 
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Q. Can you tell us of any business enterprise that 
you or your partners had outside of Vernon Hotel & 
Restaurant Supply Company? 

A. None that I know of, except the apartment house. 
That’s the only one I know of. 

Q. And the California Meat Company—Mr. Wood- 
ward—was that considered a partnership venture? 

A. I couldn’t tell you. I don’t know how that was 
worked—to this day, I don’t know. 

Q. You knew that a member of the firm, at least, had 
some interest in the California Meat Company? 

eo YES. 

©. But whether part of those funds were yours, or 
part of the other partners, or all belonged to Bill Shubin, 


you don’t know? A. No. 
QO. Do you know whether Bill loaned money to the 
California Meat Company? A. ‘No, I don’t know: 


©. Did I understand you to say, in connection with 
Bill Shubin and your confidence in him, that you were 
associated with him in another business? Aa Wes 

©. What business? A. Kermin Food Products. 

Q. When was that? 

A. That was prior to the time I worked for Dr. Pep- 
per. I worked for Dr. Pepper for two years—it was 
around 1937 or 1938. 

dele ie, 
QO. When did you leave school? 
A. I graduated in January 1936. 
(Mr. Bircher questioning 
QO. What prompted your company to file amended in- 


come tax returns for the years 1942 through 1944, which 
were filed on or about July 2, 19457 
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A. Well, it had always been a discussion with us as to 
how we could enter our money out in the open and file our 
income tax and not worry about it. Bull came to Fred and 
me and said that a friend had told him that he knew of a 
way we could declare our money and he was very much 
in favor of it and he would go right ahead and proceed 
with it, and we were in great favor of it, so Bill went 
ahead with it. The man’s name was Henry Grossman. 

Q. When did Bill come and make this proposal to you 
first? 

A. It must have been four months ago—three or four 
months ago. I think it was about that time. I know 
we had spent quite some time with Mr. Rausch. I think 
he spent two months with us as to the amount of money 
we had actually used and had on hand. 

Q. At the time Mr. Shubin proposed to you that you 
and your company should file amended returns, which was 
sometime in April 1945, did you know prior to that time 
that the Internal Revenue Department had started an in- 
vestigation of your income tax liability or of the income 
tax liabilities of other tenants in your building? 

A. No, definitely not. The only time | knew was 
when he (indicating Mr. Phoebus) walked into the office 
with another young fellow and explained that to us. That 
was the first time I knew. 

Q. When was that, with reference to the time Win. 
Shubin proposed to you that these amended returns should 
be filed? 

A. It was just the day after our checks had been made 
for our income tax and we told Mr. Phoebus at the time 
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he visited us in our office that our checks had just been 
made out the day previous and were in the mail. 

Q. Mr. Kissel, did you ever see a little loose-leaf book 
or a bound note book wherein Mr. Shubin recorded the 
overcharges? 

A. No, I don’t think he ever kept any record book. I 
know that when we asked to know just about how we stood, 
he would have to go home and count the money. Some- 
times we wouldn’t know for three or four months how 
we stood—we just wouldn’t bother about asking. 

Q. During all this period from November 1942 until 
the end of December 1944, did you keep fairly current 
with the knowledge of how much your equity was in the 
fund that Bill Shubin kept at home? 

A. Oh, well, there would be times when he would en- 
ter it in the business in the nature of fictitious bills that 
we wouldn’t know anything about. Maybe 


LEB 


at the end of the month he would say he entered so much 
into the business by means of these fictitious bills. 

Q. Did you and your partners have a mutual agree- 
ment that you each owned one-third of the funds repre- 
sented by this cash fund which Bill Shubin kept at home? 

A. Yes, a mutual agreement. 

Q. That was your understanding that you each owned 
a one-third interest? Pie eS, 

Q. Did you ask Bill from time to time how much the 


total of the fund was? 
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fe) es, that is, not the fund but the total value of the 
business—everything we had. 

Q. But you stated that occasionally you asked how 
much was represented by this cash fund which he kept 
at home and he would have to go home and -count it. 

A. No, how we stood in the total of our business. I 
was never interested in the money he had at home except 
in the relationship it had to the total value we had in 
our business. 

QO. Mr. Kissel, did you have any discussion, or do 
you know of any discussion, had by your partners, with 
any attorneys relative to some method by which you 
could report in your income tax returns these black 
market profits? 

A. I didn’t have any discussion with any attorneys 
but I know my partners had discussions with our attor- 
neys, Vincent Sinatra and Mr. Del Valle, of Arnerich, 
Del Valle & Sinatra, regarding declaring the money 
through gambling, that is, cards, poker playing or horses, 
and Bill said the attorneys thought it was a very poor 
idea to declare it that way. I have known of these discus- 
sions, through what my partners have told me, for at least 
two years. 

©. Then it is your statement that Bill Shubin related 
to you that he had discussed this matter with your com- 
pany’s attorneys, as to whether or not some of these black 
market profits could be reported in your individual income 


tax returns under the guise of gambling profits, and Mr. 
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Shubin reported to you that the attorneys advised him that 
that would not be proper; is that correct? 

A. That’s correct. 
Mr. Kissel, you are married? Po es: 
Please state the date. A. jine 18-1933 


Do you have any dependents? 


POO 0 


Two children—boy and a girl. 


J.LK. 


Q. Mr. Kissel, you state that you were quite con- 
cerned over this question, or at least you discussed with 
your partners this question, of whether or not you should 
report your black market profits, since you were afraid 
the OPA officials might learn of it. Did you also discuss 
that matter with your wife during those years? 

A. No, I never discuss any business with my wife. 

Q. Did your wife know at any time that you, or your 
firm, was charging prices and making collections in excess 
of OPA ceiling prices for meat sold? A. No. 

Q. At the time your individual income tax returns 
were filed for the years 1942, 1943 and 1944, did you 
advise your wife that all of your profits were not re- 
ported in those returns? 

A. No, she didn’t know anything about it. 

Q. At the time you filed your original individual in- 
come tax returns for the years 1943 and 1944, why did 
you not have your wife sign the returns, or why didn’t 


you have her file separate returns? 
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A. They would just hand me the income tax returns 
and I would just sign the things and that was all there 
was to it and I thought it was properly taken care of. 

©. Have all of your statements and your answers this 
morning been given voluntarily by you, Mr. Kissel? 

Eee LCS. 

©. Have your statements and answers been given 
truthfully and to the best of your knowledge and belief? 

Ewe Yes. 

I have carefully read the foregoing transcript of my 
testimony, pages 1 to 12, and state that it is a true and 
correct transcript and that the answers to the questions 
propounded therein were given freely and voluntarily on 


my part. 
Jack L. Kissel 


Subscribed and Sworn to before me this 13 day of 
August, 1945. 
Samuel J. Phoebus 


Special Agent Bureau of Internal Revenue 
ELAS 


Case No. 18367 Cr. U.S. vs. Shubin. Gov. Exhibit. 
Date 6/19/46. No. 52 Identification. Clerk, U. S. Dis- 
trict Court, Sou. Dist. of Calif. Cross, Deputy Clerk. 
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REPORTER’S FRANSCRIPT OF PROCEEDINGS 
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Los Angeles, California, Friday, June 21, 1946, 2:00 
o’clock. 

The Court: Stipulate that the jury is present, gentle- 
men? 

Mr. McLaughlin: So stipulated. 

Mr. Neukom: So stipulated. 

The Court: Stipulate that the defendants are present? 

Mr. McLaughlin: So stipulated. 

Mr. Neukom: So stipulated. 

The Court: Members of the jury, it becomes my duty 
as judge to instruct you in the law that applies to this 
case, and it is your duty, as jurors, to follow the law as 
I shall, state it to you. On the other Hand, if 1s youn 
exclusive province to determine the facts in the case, 
amd to consider the evidence for that purpose. 

In this indictment upon the arraignment in this court 
the defendants entered a plea of not guilty which puts in 
issue every nmiaterial allegation of the indictment which I 
am about to read to you. 

“In the District Court of the United States, in and for 
the Southern District of California, Central Division. In 
{item Disemict Court of the Southern District of Cali- 
fornia, Ss: 

“The Grand Jurors of the United States of America, 
being duly impaneled, sworn and charged in the District 
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Court for the Southern District of California, Central 
Division, in the [2] September 1945 Term of said Court, 
having begun but not finished during the said September 
Term of Court, among other things, the matter of the 
investigations charged in this indictment, and having con- 
mmmed tO sit by the order of this Court in and for the 
said District during the February 1946 Term to complete 
inquiries begun but not finished at the original term, and 
inquiring for that District, upon their oaths find and 
present as follows: 


COUNT 1 

“1. That William Shubin, Frederick Alexander Shu- 
bin, and Jack L. Kissel, whose names are to the Grand 
Jurors otherwise unknown, who are hereby indicted, and 
are hereinafter called the defendants, at all times material 
herein engaged in the sale of meat as wholesaler and/or 
hotel supply house of meat, under the Emergency Price 
Control Act of 1942 and Maximum Price Regulations 
Nos. 148, 169 and 239, under the firm name and style 
of Vernon Hotel and Restaurant Supply Company. 

“2. That the said defendants, since on or about No- 
vember 1, 1942, and continuously thereafter to and in- 
cluding the finding and presenting of this indictment, in 
the County of Los Angeles, State of California, and with- 
in the Division and District aforesaid and in other places 
to the Grand Jurors unknown, did feloniously and unlaw- 
fully conspire, combine and confederate together, and 
with divers other persons whose [3] names are to the 
Grand Jurors unknown, to commit offenses against the 
United States of America, to wit: 

‘a. That the said defendants would refuse and cause 
others to refuse to sell meat to any prospective purchaser 
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unless the price paid therefor was in excess of the maxi- 
mum prices permitted under the Emergency Price Control 
Act of 1942, and of the Maximum Price Regulations Nos. 
148, 169 and 239 thereunder ; 

“b. That the said defendants would sell and cause 
others to sell meat at prices in excess of the maximum 
prices permitted under the Emergency Price Control Act 
of 1942 and Maximum Price Regulations Nos. 148, 169 
and 259; 

“c, That the said defendants would make and cause 
others to make false, fictitious and fraudulent entries 
upon the records kept by and for the said defendants in 
the conduct of their aforesaid business, in connection with 
the purchases and sales of meats, in violation of the afore- 
said Emergency Price Control Act of 1942 and Maximum 
Price Regulations Nos. 148, 169 and 239; 

“d. That the said defendants would make and cause 
others to make fictitious payments, loans, transfers, col- 
lections and receipts of money to and from other persons 
and firms for the purpose of concealing, and would other- 
wise conceal, the aforesaid illegal charges, false, fictitious 
and fraudulent entries and receipts of money for meat in 
excess of the [4] maximum prices permitted under the 
aforesaid Emergency Price Control Act of 1942 and 
Maximum Price Regulations Nos. 148, 169 and 239; 

“e. That the said defendants would issue and would 
cause others to issue various checks, notes and other evi- 
dences of payments, loans, collections, transfers and re- 
ceipts which did not in truth and in fact represent the 
true and actual transactions between the parties, but which 
were fictitious and fraudulently made, received, trans- 
ferred and entered on the books and records of the afore- 
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said defendants for the purpose of concealing their other 
aforementioned illegal activities in violation of the Em- 
ergency Price Control Act of 1942 and Maximum Price 
Regulations Nos. 148, 169 and 239; 

“f. That the said defendants would cause and would 
persuade others to cause divers persons to make false, 
untrue and fraudulent entries upon the records of the 
said divers persons for the purpose of concealing the 
aforesaid illegal activities of the said defendants; 

“oe, That the said defendants would engage and would 
cause others to engage in various similar and dissimilar 
schemes, tricks, falsifications and methods of their afore- 
said illegal activities as might occur to them and others 
froin time to time, in order to commit and to conceal the 
commission of violations of the aforesaid Emergency 
Price Control Act of 1942 and the Maximum Price 
Regulations Nos. 148, [5] 169 and 239; 

“h. That each of the said defendants would share 
equally with the other defendants in all gains and profits 
flowing and accruing from any and all of the above- 
described illegal activities. 

jee Dhat in furtherance of, and to effect the purposes 
and objects of said corspiracy, the said defendants, at 
the times and places hereinafter set forth, within the 
jurisdiction of this Court, committed the following overt 
EGES. 

“a. On or about November 16, 1942, the defendants 
entered into a partnership agreement. 

“b. On or about December 31, 1943, the defendants 
made or caused to be made an entry on the general ledger 
of the Vernon Hotel and Restaurant Supply Company, 
account 301, showing total sales of meat by them during 


1943 of $747,394.28. 
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“ce, On or about March 31, 1943, the defendants made 
or caused to be made an entry in the general ledger of 
the Vernon Hotel and Restaurant Supply Company, ac- 
count 264, of the receipt in that account of $25,273.50; 

“d. On or about June 30, 1943, the defendants made 
or caused to be made an entry upon the records of the 
Vernon Hotel and Restaurant Supply Company, account 
104, showing accounts receivable in the sum of $2,860.55. 

“e. On or about October 31, 1943, the defendants made 
or caused to be made an entry upon the records of the 
Vernon [6] Hotel and Restaurant Supply Company, ac- 
count 104, showing accounts receivable in the sum of 
$15,477.79. 

“f, On or about November 30, 1943, the defendants 
made or caused to be made an entry upon the records of 
the Vernon Hotel and Restaurant Supply Company, ac- 
count 104, showing accounts receivable in the sum of 
Slee 7 13.30. 

“oe, On or about April 30, 1944, the defendants made 
or caused to be made an entry upon the records of the 
Vernon Hotel and Restaurant Supply Company, account 
104, showing accounts receivable in the sum of $17,999.56. 

“h. On or about August 31, 1944, the defendants 
made or caused to be made an entry upon the records of 
the Vernon Hotel and Restaurant Supply Company, ac- 
count 104, showing accounts receivable in the sum of 
$19,490.27. 

‘4. On or about February 24, 1945, the defendants 
made or caused to be made an entry upon the records 
of the Vernon Hotel and Restaurant Supply Company, 
account 104, showing accounts receivable in the sum of 


$57,943.80. 
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“jy. On or about April 28, 1945, the defendants made 
or caused to be made an entry upon the records of the 
Vernon Hotel and Restaurant Supply Company, account 
104, showing accounts receivable in the sum of $103,030.75. 

“k. On or about April 17, 1945, the defendants issued 
check No. 6962 of the Vernon Hotel and Restaurant 
Supply Co., payable to Wm. A. Shubin; [7] 

“1, On or about July 25, 1945, the defendants issued 
check No. 72898 of the Vernon Hotel & Restaurant Sup- 
ply Co., payable to William Shedd; 

“m. On or about August 17, 1945, the defendants 
issued check No. 7382 of the Vernon Hotel & Restaurant 
Supply Co., payable to Sidney Blau; 

“n. On or about August 21, 1945, the defendants 
issued check No. 7396 of the Vernon Hotel & Restaurant 
Supply Co., payable to the A. M. Provision Co.; 

‘fo. On or about September 27, 1945, the defendants 
issued check No. 7540 of the Vernon Hotel & Restaurant 
Supply Co., payable to Rudolph Hauswald; 

‘py. On or about August 27, 1945, the defendants 
issued check No. 7535 of the Vernon Hotel & Restaurant 
Supply Co., payable to J. Joe Vega; 

“q. On or about the 19th day of July 1944 the defend- 
ants issued or caused to be issued Invoice No. 41736 of 
the Vernon Hotel & Restaurant Supply Co.; 

“r, On or about October 31, 1944, the defendants 
issued or caused to be issued Invoice No. 44235 of the 
Vernon Hotel & Restaurant Supply Co.; 

“s, On or about December 4, 1944, the defendants 
issued or caused to be issued Invoice No. 45128 of the 
Vernon Hotel & Restaurant Supply Co.; 
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“+ On or about August 10, 1945, the defendants 
issued [8] or caused to be issued Invoice No. 5252 of the 
Vernon Hotel & Restaurant Supply Co. ; 

“1. On or about September 6,°1945, the defendants 
issued or caused to be issued Invoice No. 13013 of the 
Vernon Hotel & Restaurant Supply Co.; 

‘S7 On or about December 12, 1945, the defendants 
issued or caused to be issued Invoice No. 16645 of the 
Vernon Hotel & Restaurant Supply Co.; 
contrary to the form of the statute in such case made and 
provided and against the peace and dignity of the United 
States of America.” 


I will read the language in Count 2 rather carefully 
because counsel for the government and the defendant 
have agreed that it will not be necessary to read the lan- 
guage in the various counts but to state the substance 
of them: 

“And the Grand Jurors aforesaid, upon their oaths 
atoresaid, do imrther charge and present: 

That on or about the 4th day of January 1944 in the 
City of Los Angeles, County of Los Angeles, State of 
California, in the district and division aforesaid, and 
within the jurisdiction of this Court, the said defendants 
William Shubin, Frederick Alexander Shubin and Jack 
L. Kissel, doing business as aforesaid under the firm 
name and style of Vernon Hotel & Restaurant Supply 
Company, wilfully and unlawfully did offer, solicit, at- 
tempt and agrec to sell and did sell to Emil [9] Dvorak 
certain meat items, to wit: pork loins, short cuts (‘S/C’): 
pork shoulders, New York CNY’), as shown on Invoice 
No. 39251 of the Vernon Hotel & Restaurant Supply 
Company, for a price per pound which was, as the said 
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defendants then and there well knew, in excess of the 
maximum price for said meat items permitted under the 
said Emergency Price Control Act of 1942 and Maximum 
Price Regulation No. 148 thereunder, which had been 
duly promulgated pursuant to the provisions of said Act, 
which maximum price per pound under the aforesaid Act 
and regulations then was: for pork loins, short cuts, 26 
cents a pound; for pork shoulders, New York, 25 cents 
a pound; contrary to the form of the state in such case 
made and provided and against the peace and dignity of 
the United States of America.” 

Count 3 contains the same general language except that 
it alleges that on the 21st day of January 1944 the defend- 
ants unlawfully sold to Emil Dvorak Grade A veal as 
shown on Invoice No. 39609 in violation of Maximum 
Price Regulation No. 169, and that the price for that 
veal as alleged in the indictment was 23 cents a pound. 
That is Count 3. 

Count 4 is again in the same language but it alleges a 
sale on the 19th day of July 1944 by the defendants named 
alleging that they unlawfully sold to Emil Dvorak pork 
shoulders, New York: pork loins, shot curts (“S/C’’), as 
shown on Invoice No. 41736, alleging that it was sold 
above the maxi- [10] mum price regulation No. 148 and 
that the maximum price regulation for pork shoulders, 
New York, was 26-1/4 cents a pound; for pork loins, 
short cuts, 27-1/2 cents a pound. 

Count 5 again has the same language except the date. 
It alleges that on or about the 4th day of August 1944 
the defendants unlawfully sold to Emil Dvorak pork loins, 
short cuts (‘“S/C”); pork shoulders, New York (“NY”); 
pork legs, Invoice No. 42076, in violation of Maximum 
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Price Regulation No. 148. It alleges that for pork loins, 
short cuts, 27-1/2 cents a pound; for pork shoulders, 
New York, 26-1/2 cents a pound; for pork legs, 27-1/2 
cents a pound. 

Count 6 is in the same language, that the defendants 
on the 21st day of September 1945 unlawfully sold to 
Emil Dvorak pork loins, short cuts (‘‘S/C’); pork 
shoulders, New York (“NY”), as shown by Invoice No. 
13563. The indictment alleges that this was sold above 
the maximum price regulation No. 148, that the maximum 
price for pork loins, short cuts, was 26-3/4 cents a pound; 
for pork shoulders, New York, was 25-3/4 cents a pound. 

Count 7 charges that on the 12th day of December 
1945 the same defendants unlawfully sold to Emil Dvorak 
pork loins, short cut (“S/C’); pork shoulders, New York 
(“NY”); bacon; hams, as shown on Invoice No. 16645. 
The indictment alleges that these were sold in violation 
of the maximum price regulation No. 148, and the maxi- 
mum price per pound for pork loins, [11] short cut, was 
27 cents a pound; for pork shoulders, New York, 26 
cents a pound; for bacon 27 cents a pound; for hams 
34-1/4 cents a pound. 


Count 8 charges that on or about the 25th day of Oc- 
tober 1944 the defendants sold to Emil Dvorak unlawfully 
Grade A veal as shown on Invoice No. 44072 in viola- 
tion of maximum price regulation No. 169 which fixed 
the maximum price for Grade A veal at 22-3/4 cents a 
pound. 

Count 9 charges that on or about the 17th day of Sep- 
tember 1945 the defendants unlawfully sold to Emil 
Dvorak pork loins, short cuts; prork shoulders. New York 
(“NY”) as shown by Invoice No, 13357. The indict- 
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ment alleges that this was a violation of maximum price 
regulation No. 148 which fixed the price for pork loins, 
short cuts, at 26-3/4 cents a pound; for pork shoulders, 
New York, 25-3/4 cénts a pound. 

Count 10 alleges that on or about the 16th day of 
February 1945, the same defendants unlawfully sold to 
Austin T. Snider Grade C beef as shown by Invoice No. 
47443. The indictment alleges that this was in violation 
of maximum price regulation No. 169 which fixed the 
price for Grade C beef at 18-1/4 cents a pound. 

Count 11 alleges that on the 20th day of March 1945 
the defendants unlawfully sold to George F. Veuhoff’s 
Market Grade B veal as shown by Invoice No. 48245 in 
violation of [12] maximum price regulation No. 169 
which fixes the maximum price of Grade B veal at 21 
cents a pound. 

Count 12 has been withdrawn. 

Count 13 has been withdrawn. 

Count 14 has been withdrawn. 

Count 15 has been withdrawn. 

Count 16 alleges that on or about the 22nd day of Oc- 
tober 1945 the defendants wilfully and unlawfully made 
or caused to be made an entry false in a material respect. 
I will read Count 16 in full because it deals with another 
situation : 

“And the Grand Jurors aforesaid, upon their oaths 
aforesaid, do further charge and present: 

That on or about the 22nd day of October 1945, in 
the City of Los Angeles, County of Los Angeles, State 
of California, in the district and division aforesaid, and 
within the jurisdiction of this Court, the said defendants 
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William Shubin, Frederick Alexander Shubin and Jack 
L. Kissel, doing business as aforesaid under the firm 
name and style of Vernon Hotel & Restaurant Supply 
Company, did wilfully and unlawfully make or cause to 
be made an entry false in a material respect upon Invoice 
14649 of the aforesaid Vernon Hotel and Restaurant 
Supply Company, showing a total price of $247.26 and 
the said entry was false at the time of making of said 
record, all of which facts were then and there well 
known to said defendants at the time of said entry, and 
said record was [13] a document required to be kept 
under the provisions of the Emergency Price Control 
‘Act of 1942 and Maximum Price Regulation 148 there- 
under, which had been duly promulgated pursuant to the 
provisions of said Act; contrary to the form of the statute 
in such case made and provided and against the peace 
and dignity of the United States of America. 


Count 17 I will just state the substance of it because 
Ihave read Count 16 im full, It charees that onsen 
about the 8th day of May 1945 the defendants wilfully 
and unlawfully made or caused to be made an entry false 
im a material respect on Invoice No. 3729 of the afore- 
said Vernon Hotel and Restaurant Supply Company, 
showing a total sum charged of $89.10. The indictment 
alleges that this was in violation of maximum price regu- 


lation No. 148. 

Count 18 charges that on or about the 20th day of 
April 1945 the defendants did wilfully and unlawfully 
make or cause to be made an entry false in a material 
respect upon Invoice No. 3327 of the aforesaid Vernon 
Hotel and Restaurant Supply Company, showing a total 
sum charged of $169.35. This alleges allso that this 
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was a document required to be kept under the provisions 
of the Emergency Price Control Act of 1942 and maxi- 
mum price regulation No. 148. 

Count 19 has been withdrawn. 

Count 20 charges that on or about the 15th day of 
November 1945 the defendants did wilfully and unlaw- 
fully [14] make or cause to be made an entry false in 
a material respect upomn Invoice No. 15584 of the afore- 
said Vernon Hotel and Restaurant Supply Company, 
showing a total sum charged of $319.89. The indictment 
alleges that this was in violation of the Emergency Price 
Control Act of 1942 and maximum price regulations 148, 
169 and 239. 

Count 21 charges that on or about the 2th day of 
December 1944 that the defendants willfully and unlaw- 
fully did make or cause to be made an entry false in a 
material respect on Invoice No. 45741 of the aforesaid 
Vernon Hotel and Restaurant Supply Company, showing 
a total sum charged of $184.95. The indictment alleges 
that this was in violation of the Emergency Price Control 
Act of 1942 and maximum price regulation No. 148. 

Count 22 charges that on or about the 7th day of 
June 1945 the defendants did wilfully and unlawfully 
make or cause to be made an entry false in a material 
respect upon Invoice No. 4437 of the aforesaid Vernon 
Hotel and Restaurant Supply Company, showing a total 
sum charged of $453.17. The indictment alleges that 
this was a document required to be kept under the Em- 
ergency Price Control! Act of 1942 and maximum price 
regulations 148, 169 and 239. 

Count 23 charges that on or about the 29th day of 
November 1944 the defendants wilfully and unlawfully 
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did offer, solicit and attempt and agree to sell and did 
sell to [15] Austin T. Snider certain meat items, to wit, 
pork bellies, hogs, back fat, as shown on Invoice No. 
44976, in violation of maximum price regulation No. 148; 
that the price for pork bellies was 21-3/4 cents a pound: 
hogs, 2l-1/2 cents a pound: back fat, 13 cents a pound: 

Count 24 alleges that on or about December 7, 1944, 
the defendants wilfully and unlawfully did offer, solicit, 
attempt and agree to sell and did sell to Austin T. Snider 
certain meat items, to wit, packer hogs, as shown on In- 
voice No, 45217 in violation of maximum price regula- 
tion No. 148, which regulation provided for the price of 
packer hogs at 21-1/2 cents a pound. 

Count 25 alleges that on or about the 26 day of Feb- 
ruary 1945 the defendants wilfully and unlawfully did 
offer, solicit, attempt and agree to sell and did sell to 
Austin T. Snider certain meat items, to wit, packer 
hogs, as shown on Invoice No. 47682 in violation and in 
excess of the maximum price as fixed by maximum 
price regulation No. 148 at 21-1/2 cents a pound. 

Count 26 has been withdrawn. 

Count 27 has been withdrawn. 

Count 28 has been withdrawn. 

Count 29 has been withdrawn. 


Count 30 charges that on or about the 14th day of Feb- 
ruary 1945 the defendants wilfully and unlawfully did 
offer, [16] solicit, attempt and agree to sell and did sell 
to George’s Market (George A. Veuhoff) certain meat 
items, to wit, Grade C. beef as shown on Invoice No. 
47374 above the maximum price regulation No. 169 
which fixes the price for Grade C beef at 18-1/4 cents 
a pound. 
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Count 31 charges that on or about the 13th day of Feb- 
ruary 1945 the defendants wilfully and unlawfully did 
offer, solicit, attempt and agree to sell and did sell to 
Georges Market (George F. Veuhoff) certain meat 
items, to wit, Grade CC beef, Grade C beef, as shown on 
Invoice No. 47348 in violation of maximum price regula- 
tion No. 169, which fixes the maximum price for Grade 
CC beef at 15-1/2 cents a pound and for Grade C beef 
18-1/4 cents a pound. 


Count 32 charges that on or about the 26th day of 
January 1945 the defendants wilfully and unlawfully did 
offer, solicit, attempt and agree to sell and did sell to 
George’s Market (George I. Veuhoff) certain meat items, 
to wit, hams, bacon,-as shown on Invoice No. 46740 for 
a price per pound in excess of the maximum price regula- 
tion No. 148, which fixes the maximum price for hams 
at 34 cents a pound and for bacon at 27 cents a pound. 

Count 33 charges that on or about the 5th day of 
February 1945 the defendants wilfully and unlawfully 
did offer, solicit, attempt and agree to sell and did sell 
to George’s Market (George F. Veuhoff) certain meat 
items, to wit, hams, as shown [17] on Invoice No. 47034 
in excess of the maximum for said items as fixed by 
maximum price regulation No. 148. The maximum price 
per pound under the regulation for hams was 34 cents 
a pound. 

Count 34 has been withdrawn. 

Count 35 has been withdrawn. 

Count 36 has been withdrawn. 

Count 37 has been withdrawn. 


Count 38 has been withdrawn. 
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Count 39 has been withdrawn. 


Count 40 has been withdrawn. 


Have I omitted to state any count that was not with- 
drawn? 

Mr. McLaughlin: No, your Honor. 

Mr. Strong: No, your Honor. 

The Court: Now, that is the indictment and, as I 
have already stated, to that indictment each of the de- 
fendants has pleaded not guilty which puts the govern- 
ment upon its proof to establish the material allegations 
of the indictment beyond a reasonable doubt. 

By the finding of an indictment or filing an informa- 
tion no presumption whatsoever arises to indicate that a 
defendant is guilty, or that he has had any connection 
with, or responsibility for, the act charged against him. 
A defendant is presumed to be innocent at all stages of 
the proceeding until the evidence introduced on behalf 
of the government [18] shows him to be guilty beyond 
a reasonable doubt. The burden is not upon a defendant 
to establish his innocence and this rule applies to every 
material element of the offense charged. Mere suspicion 
or mere probability will not authorize a conviction. 


You are instructed that the law does not require any 
defendant to prove his innocence, which in many cases 
might be impossible, but, on the contrary, the law re- 
quires the government to establish any such guilt by 
legal evidence and beyond a reasonable doubt. The pre- 
sumption of innocence goes with the defendant through- 
out the whole trial, and such presumption outweighs and 
overbalances all suspicions and suppositions, and can 
only be destroyed by proof of guilt beyond a reasonable 
doubt. 
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You are instructed that the presumption of innocence 
with which the defendant is at all times clothed is not a 
mere form to be disregarded by you at pleasure, but 
that it is an essential, substantial part of the law and 
binding on you in this case, and it is your duty in this 
case to give the defendant the full benefit of this pre- 
sumption, and to acquit these defendants, and each of 
them, unless the evidence, in the case convinces you of 
their guilt as charged beyond all reasonable doubt. 

If you can reconcile the exidence before you upon any 
reasonable hypothesis consistent with the defendant’s in- | 
nocence, [19] you should do so, and in that case find 
the defendant not guilty. You cannot find the defendant 
guilty unless from all the evidence you believe him guilty 
beyond a reasonable doubt. 


A reasonable doubt is a doubt based on reason and 
which is reasonable in view of all the evidence, and if, 
after an impartial comparison and consideration of all the 
evidence or from a want of sufficient evidence on behalf 
of the government to convince you of the truth of the 
charge, you can candidly say that you are not satisfied 
of the defendant’s guilt, you have a reasonable doubt; 
but if, after such impartial comparison and consideration 
of all the evidence, you can truthfully say that you have 
an abiding conviction of the defendant’s guilt, such as 
you would be willing to act upon in the more weighty and 
important matters relating to your own affairs, you have 
no reasonable doubt. 

By such reasonable doubt, you are not to understand 
that all doubt is to be excluded; it is impossible in the 
determination of these questions to be absolutely certain. 
You are required to decide the question submitted to you 
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upon the strong probabilities of the case and, to justify 
a conviction, the probabilities must be so strong as not 
to exclude all doubt or possibility of error, such as to 
exclude reasonable doubt. 

When weighing all the evidence, you have an abiding 
conviction and belief that the defendant is guilty, it 
is [20] your duty to convict, and no sympathy justifies 
you in seeking for doubts by any strained or unreason- 
able construction or interpretation of evidence or facts. 


Reasonable doubt is not any mere possible doubt; be- 
cause everything relating to human affairs and depending 
on moral evidence is open to some possible or imaginary 
doubt. It is that state of the case which, after the entire 
comparison and consideration of the evidence, leaves the 
minds of jurors in that condition that they cannot say 
they feel an abiding conviction, to a moral certainty, of 
the truth of the charge. 


The law under which Count 1 of the indictment in 
this case is drawn provides that if two or more persons 
conspire to commit any offense against the United 
States, and one or more of them does any act to effect 
the object of the conspiracy, each of the parties to such 
conspiracy is guilty. In determining whether the defend- 
ants conspired to commit any offense as charged in Count 
1, you cannot find that such conspiracy existed by reason 
of statements of the defendants alone. There must be 
other evidence showing that they had so conspired. 

In order to warrant you in finding a verdict of guilty 
against the defendants, or any of them, it is necessary 
that you be satisfied beyond a reasonable doubt that a 
conspiracy as charged in Count 1 of the indictment was 
entered into be- [21] tween two or more of the defend- 
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ants to violate the law of the United States in the manner 
described in the indictment. It is necessary further, 
that in addition to the showing of the unlawful conspiracy 
or agreement, the government prove to your satisfaction, 
beyond a reasonable doubt, that one or more of the overt 
acts described in the indictment was done by one or 
more of the defendants or at their direction or with their 
aid. 

To constitute a conspiracy it is not necessary that two 
or more persons should meet together and enter into an 
express or formal agreement for the unlawful venture or 
scheme, or that they should directly, by words or in writ- 
ing, state between themselves or otherwise what the un- 
lawful plan or scheme is to be, or the details thereof, or 
the means by which the unlawful combination is to be 
made effective. It is sufficient if two or more persons, 
in any manner, or through any contrivance, positively or 
tacitly come to a mutual understanding to accomplish a 
common and unlawful design. In other words, when an 
unlawful end is sought to be effected, and two or more 
persons, actuated by the common purpose of accomplish- 
ing that end, work together in any way in furtherance 
of the unlawful scheme, every one of said persons be- 
comes a member of the conspiracy. The success or failure 
of the conspiracy is immaterial, but before the defendants 
may be found guilty of the charge it must appear [22] 
beyond a reasonable doubt that a conspiracy was formed 
as alleged in the indictment, and that the defendants were 
active parties thereto. 

Every essential fact necessary to constitute the con- 
spriracy charged must be proved by sufficient evidence, 


inehiding the necessary intent or motive, and the com- 
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mission of the overt act; and the evidence must suf- 
ficiently establish the existence of a confederation or agree- 
ment between two or more persons, and that at least two 
of the persons charged committed the offense. Proof 
of overt acts may or may not be sufficient to prove the 
existence of the conspiracy, but such acts may properly 
be considered with other evidence in determining the ex- 
istence of the conspiracy. Not only must the conspiracy 
be established, but it is equally essential to show ac- 
cused’s connection therewith if a conviction is to be sus- 
tained, and it is necessary, as it 1s in criminal prosecu- 
tions generally, to establish the guilt of the accused be- 
yond a reasonable doubt. 


Under the charge made the conspiracy constitutes the 
offense and it must be made to appear from the evidence, 
beyond a reasonable doubt, before any defendant can be 
convicted, that such defendant was a party to the con- 
spiracy and unlawful agreement charged, and that he con- 
tinued to be such up to the time that overt acts were com- 
mitted, if the evidence shows that there were any such. 
The mere fact that [23] either or any of the defendants 
named may have engaged in the performance of any of 
the acts charged in the indictment as overt acts, would 
not authorize a conviction by reason of that fact alone, 
but it is necessary to show that such defendant or defend- 
ants were parties to the conspiracy and unlawful agree- 
ment before their guilt of the offense charged is made 
Ont. 

Each party must be actuated by an intent to promote the 
comnion design. If persons pursue by their acts the 
same unlawful object, one performing one act, and a 
second another act, all with a view to the attainment of 
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the object they are pursuing, the conclusion is warranted 
that they are engaged in a conspiracy to effect that object. 
Cooperation in some form must be shown. There must 
be intentional participation in the transaction with a 
view and purpose to further the common design. And if 
a person, understanding the unlawful character of a 
transaction, encourages, advises, or in any manner, with 
a purpose to forward the enterprise or scheme, assists in 
its prosecution, he becomes a conspirator. And so a new 
party, coming into a conspiracy after its inception, with 
knowledge of its purpose and object, and with intent to 
promote the same, becomes a party to all of the acts done 
before his introduction into the unlawful combination, as 
well as to the acts done afterwards. Joint assent and 
joint participation in the conspiracy may be found, like 
[24] any other fact, as an inference from facts proved. 


Where the existence of a criminal conspiracy has been 
shown, every act or declaration of each member of such 
conspiracy, done or made thereafter pursuant to the con- 
certed plan and in furtherance of the common object, 
is considered the act and declaration of all the conspira- 
tors and is evidence against each of them. On the other 
hand, after a conspiracy has come to an end, either by 
the accomplishment of the common design, or by the 
parties abandoning the same, evidence of acts or declara- 
tions thereafter made by any of the conspirators can be 
considered only as against the person doing such acts or 
making such statements. The declaration or act of a 
conspirator not in execution of the common design is 
not evidence against any of the parties other than the one 
making such declaration. 
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It is not necessary that it be shown that any person 
concerned in the alleged conspiracy profited by the things 
which he did, but if any of the defendants, with knowl- 
edge that the law was designed to be violated in the par- 
ticular manner charged in the indictment, aided in any 
way by affirmative action in the accomplishment of the 
unlawful act, they would be guilty. 

The defendants are here prosecuted for alleged viola- 
tions of the Emergency Price Control Act of 1942, in 
that they violated certain regulations issued pursuant to 
this Act. This [25] law was adopted by the Congress 
of the United States pursuant to authority given to the 
Congress of the United States by the Constitution. You 
are not concerned with the wisdom or unwisdom of this 
Act or the regulations involved. They are the law of 
the land and you must be governed by them in the deter- 
mination of this case. 

It is not an offense under the regulations or the law 
involved in this case to refuse to sell meat to a purchaser 
or prospective purchaser regardless of the reason for 
such refusal. 

The regulations of the Office of Price Administration 
which were involved in this case require that the seller 
maintain an accurate record of each sale, transfer, deliv- 
ery, purchase, receipt, acquisition, or other such trans- 
action, showing: 

(1) The date thereof. 


(2) The names and addresses of the parties taking part 
in the transaction, such as the buyer and seller. 

(3) The description, quantity and weight of all whole- 
sale pork cuts sold, transferred, delivered, purchased, re- 
ceived or acquired, specifically showing: 
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(1) The descriptive name of the wholesale pork cut, 
including the grade of sliced bacon. 

(41) The weight range or ranges of dressed hogs 
and/or wholesale pork cuts as named and defined in this 
regulation. [26] 

(iii) The number of pieces in each weight range of 
any items for which ranges are specified, except spare 
ribs and Boston butts. 

(iv) The total weights of all items in each specified 
weight range. 

(4) The price charged, received or paid therefor, and 
they do not require the maintenance of any other records, 
or documents. 

The parties to this case have stipulated that the high- 
est legal prices which could be charged for the meat 
items with which you are concerned in this case, are the 
prices stated on the various invoices which have been 
introduced in evidence in this case. 


I now instruct you that under the Emergency Price 
Control Act of 1942 and the maximum price regulations 
Nos. 148, 169 and 239, the highest prices which could 
be charged for the various meat items involved in this 
case are those shown on the invoices which have been 
introduced in evidence. 

The maximum legal prices relative to each count of the 
indictment are as follows: 

Gonpeeceiton pork loins, short cuts, 26 cents a pound; 
for pork shoulders, New York, 25 cents a pound; 

Conmeserararacge A veal, 23 cents a pound: 

Count 4 for pork shoulders, New York, 26-1/4 cents 
a pound. For pork loins, short cuts, 27-1/2 cents a 
pounds |27| 
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Count 5 for pork loins, short cuts, 27-1/2 cents a 
pound; for pork shoulders, New York, 26-1/4 cents a 
pound; for pork legs, 27-1/2 cents a pound; 

Count 6 for pork loins, short cuts. 26-3/4 cents a 
pound; for pork shoulders. New York, 25-3/4 cents a 
pound; 

Count 7 for pork loins, short cut, 27 cents a pound; 
for pork shoulders, New York, 26 cents a pound; for 
bacon 27 cents a pound: for hams 34-1/4 cents a pound; 

Count 8 for Grade A veal. 22-3/4 cents a pound; 

Count 9 for pork loins, short cuts, 26-3/4 cents a 
pound; for pork shoulders, New York, 25-3/4 cents a 
pound ; 

Count 10 for Grade C beef, 18-1/4 cents a pound; 

Counpuiptor Grade B vealy Zi centesa pound: 

Count 23 for pork bellies, 21-3/4 cents a pound; hogs 
21-1/2 cents a pound: back fat, 13 cents a pound; 

Count 24 for packer hogs, 21-1/2 cents a pound; 

Count 25 for packer hogs, 21-1/2 cents a pound; 

Count 26 for pork shoulders, New York, 26 cents a 
pound; pork loins, short cuts, 27 cents a pound; Grade A 
beet, 22 cents a pound: Grade A lamb, 25-3/4 cents a 
pound ; 

Count 27 for Grade A regular beef chucks, 21-1/4 
cents a pound; Grade AA beef rounds, 24-3/4 cents a 
pound; Grade A beef, 22 cents a pound, and Grade AA 
beef, 23 cents a pound; 

Countiezssor pork bellies, 21 cents a pound: 

Count 29 for Grade C beef, 18-1/+4 cents a pound: for 
Grade [23|"exeal, 21 cents a pound: 

Count 30 for Grade C beef, 18-1/4 cents a pound; 
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(oun 31 for’ Grade CC beef, 15-1/2 cents a potnd; 
for Grade C beef, 18-1/4 cents a pound; 

Count 32 for hams, 34 cents a pound; for bacon, 27 
cents a pound; 

Count 33 for hams, 34 cents a pound; 

Count 34 for pork bellies, 21 cents a pound; 

You need not be concerned with the fact that prices 
vary for the same item. That results from changes in the 
maximum price regulations. 

During the course of this trial objections were made 
to the introduction of certain documents in evidence and 
to some of the questions asked the witnesses. In each 
instance I have fuled on the objection made, and I either 
admitted the evidence or excluded it. As the judge in 
this case, it is exclusively my duty and power to make 
such rulings. Both counsel for the parties and you, the 
jury, are bound by those rulings. In your deliberations 
you are not to reconsider or question my rulings. You 
must accept them, and must treat the evidence which I 
have admitted into the record as being properly before 
you in this case. 

A contract to sell goods is a contract whereby the seller 
agrees to transfer the property in goods to the buyer for 
a consideration called the price. [29] 

A sale of goods is an agreement whereby the seller 
transfers the property in goods to the buyer for a con- 
sideration called the price. 

The Emergency Price Control Act of 1942, provides 
that any person who wilfully violates certain provisions 
of the Act shall be guilty of an offense. 
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Among the provisions of the Act to which this provi- 
sion applies is the following: 

“It shall be unlawful, regardless of any contract, 
agreement . . . or other obligation heretofore 
or hereafter entered into, for any person to sell or 
deliver any commodity, . . . or otherwise do or 
omit to do any act, in violation of any regulation or 
order . . . of any price schedule effective in ac- 
cordance with the provisions of” this Act. 


The prices which I have read to you as the highest 
lawful price in effect on certain days for the several meat 
items, to which I have reterred, were fixed in accordance 
with the Emergency Price Control Act of 1942 from 
which I have just read and those prices, and each and 
every one of such prices was accordingly fixed by law. 


Defendants are charged with having wilfully violated 
these regulations. The word “wilfully” as used in the 
Emergency Price Control Act of 1942 and in the indict- 
ment simply means an intentional, conscious doing of the 
act prohibited; [30] that is, intending the result which 
actually comes to pass, without ground for believing it 
is lawful, or conduct marked by careless disregard as to 
whether or not one has the right so to act. Or to express 
it another way, it means purposely or obstinately, and 
is designed to describe the attitude of a person, who, 
having a free will or choice, either intentionally disre- 
gards the law or is plainly indifferent to its requirements. 

This is an offense requiring a specific intent, and such 
intent must be shown to exist beyond a reasonable doubt. 
The intent on the part of the defendant may be shown 
by his acts and declarations and by the circumstances 
surrounding his actions which, when taken together, must 
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prove beyond a reasonable doubt that the defendant had 
the specific intent to wilfully sell and deliver meat at a 
price or prices in excess of the lawful price or prices. 

If you are convinced beyond a reasonable doubt that 
the defendant did in fact sell meat to any one or more of 
the persons named in the several counts of the indictment, 
and that he did in fact charge a price or prices for such 
Meat im excess of the prices I have stated to you, and 
that he at such time or times intended to so sell such 
meat at higher price or prices than permitted by the 
Maximum Price Regulations promulgated under the Em- 
ergency Price Control Act of 1942, then you will find 
that he did so with a specific intent. [31] 

The Emergency Price Control Act of 1942, as amended, 
makes it unlawful for any person to sell or deliver any 
commodity, or to do or omit to do any act in violation of 
any regulation or price schedule, or to offer, solicit, at- 
tempt or agree to do so. 

Maximum Price Regulations Nos. 148, 169 and 239 are 
price regulations issued pursuant to the Emergency Price 
Control Act of 1942. 

Maximum Price Regulation No. 148 deals with dressed 
hogs and wholesale pork cuts. Maximum Price Regula- 
tion No. 169 deals with beef and veal carcasses and whole- 
sale cuts. Maximum Price Regulation No. 239 deals 
with lamb and mutton carcasses and wholesale cuts. 

Revised Maximum Price Regulation No. 169 in part 
provides: . 

“Section 1364.406 Evasion. (a) The price limitations 
set forth in this Revised Maximum Price Regulation No. 
169, shall not be evaded, either by direct or indirect 
methods, in connection with an offer, solicitation, agree- 
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ment, sale, delivery, purchase or receipt of, or relating 
to beef or veal, separately or im conjunction with any 
other commodity or service, or by way of any commis- 
sion, service, transportation, wrapping, packaging or other 
charge or discount premium or other privilege, or by 
tying agreement or other trade understanding, or by 
changing the selection of, grading, or the style of dress- 
[32] ing, cutting, trimming, cooking or otherwise pro- 
cessing, or the canning, wrapping or packaging of beef or 
veal] or otherwise: * * *” 


Section 1364.407 Records and reports. * * * 


“(a) Every person making a sale and every person 
in the course of trade or business making a purchase of 
any beef carcass, beef wholesale cut, veal carcass or veal 
wholesale cut or other meat item subject to this revised 
regulation, shall make and preserve for inspection by the 
Office of Price Administration for so long as the Em- 
ergency Price Control Act of 1942, as amended, remains 
in effect, complete and accurate records of each such sale 
or purchase, showing the date thereof, the name and 
address of the buyer and seller, the quantity, type of cut 
or item, grade or grades and the weight of all beef car- 
casses, beef wholesale cuts, veal carcasses and veal whole- 
sale cuts or other meat items subject to this revised 
regulation sold or purchased and the price charged or 
received or paid therefor.” 


* * x 


“Section 1364.401 Prohibition against selling beef and 
veal carcasses and whole cuts at prices above the maxi- 
mum.—(a) Beef carcasses and wholesale cuts. On and 
after December 16, 1942, regardless of any contract, 
agreement, or other obligation no person shall sell or 
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deliver any beef carcass or beef wholesale cut, and no 
person shall buy or recetve [33] any beef carcass or beef 
wholesale cut, and no person shall buy or receive any 
beef carcass or beef wholesale cut at a price higher than 
the maximum price permitted by Section 1364.451; and 
no person shall agree, offer, solicit or attempt to do any 
of the foregoing. * * *” 


There are in effect substantially similar provisions in 
Revised Maximum Price Regulations 148 as to pork, and 
239 as to lamb, except that under Revised Maximum 
Price Regulation 148 there is no evasion provision such 
as I have read above, and the record keeping provision is 
in different ternis. The substance of the regulation is 
that certain records must be kept including such as are 
involved in this case and that they must be truthful and 
cannot be wilfully made false. 


There were originally 40 counts in this indictment. The 
government has elected, as it has a right to do, not to 
ffer any evidence in support of Counts 12, to 15, 19, 26, 
to 29, 34 to 40. These counts are no longer a part of 
this indictment and are not to be considered by you. Of 
the remaining 26 counts which are before you, Count 1 
hasy been brought under Title 18, U. S, C. Sec. 88, com- 
monly called the conspiracy statute. The remaining 24 
counts have been brought under the Emergency Price 
Sonica) Act of 1942, as amended, Tithe 5070, 59°C App. 
Sec. 901 et seq. All those counts relate to the alleged 
illegal overceiling sales of meat and to false record in- 
voice entries as to such Sales. The counts charging [34] 
@erceilime sales are Z, 3, 4, 5, 6, 7, 8) 971) 11, 23, 24. 
2730, 31, 32 and 33. The counts Chareine false entries 
ayes t6, 17, is, 20, 21 and 22. 
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Concermme each of Comnts 16, 17, 18, 20921 and227eq 
the indictment, if you believe beyond a reasonable doubt 
that on or about the dates alleged in the indictment as to 
each of these counts, the defendants or any defendant sold 
the meat shown in each such count at a price per pound 
in excess of that shown on the invoice described in each 
such count and introduced in evidence in this case, and 
that the defendants or any defendant wilfully and de- 
liberately, and not as a result of innocent mistake entered 
or caused to be entered upon said invoice a statement 
showing such sale, an entry that the sale had been made 
at a price per pound below that at which the sale was 
actually made, then you will find the defendant or defend- 
ants guilty as charged in that count of the indictment, 
regardless of what you may believe the correct ceiling 
price of such meat to have been at that time. 

On the other hand, if you entertain a reasonable doubt 
as to whether any one or more of the elements I have just 
recited to you have been proved, you must give the de- 
fendant or defendants the benefit of that doubt and acquit 
him or them. 

Courts 16, 17, 18, 20, 21 and 22 of the indictinent 
allege an offense of making or keeping false invoices. 
Unless [35] you are satisfied beyond a reasonable doubt 
that each of such invoices was false in some respect, you 
must find for the defendants on each of those counts. 

Concemmme cach of Counts 2, 3, 4, 5, 6, 7, 6, 9, 10,41, 
Doe Ow ol se and 33, of the imdicinentwimeen 
believe beyond a reasonable doubt that on or about the 
dates alleged in the indictment as to each of these counts 
the defendants or any one of them did on that date sell 
the items alleged as to each such count in the indictment 
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and as a part of each such transaction did wilfully re- 
quire of and receive from the purchaser the payment of 
any sum of money in excess of the maximum price per 
pound, then you will convict the defendant or defendants 
of the offense charged in that count. But if you have 
any reasonable doubt as to whether any one or more of 
the elements I have read to you have been proved, you 
will acquit the defendant or defendants as to that count. 

Certain witnesses in this case have given testimony in 
effect that they have engaged in unlawful transactions 
with the defendants in that they paid to the defendants 
overceiling prices for the meat which these witnesses pur- 
chased from the defendants. Although they may not be 
accomplices in the technical sense that they claim to have 
comniutted the identical crime with which defendants are 
charged, I think it appropriate to instruct you that under 
their testimony they have [36] claimed an unlawful as- 
sociation with the subject matter of the case, that if you 
believe their testimony you will accept the proposition 
that they are themselves violators of the Emergency 
Price Control Act of 1942. You should subject the tes- 
timony of those witnesses to close scrutiny and it should 
be treated with caution. You must examine it with care 
to determine whether it is trustworthy. However, if such 
evidence does produce conviction in your minds so that 
you do believe it to be true you may rely upon it. The 
testimony of associates in crime is sufficient to support 
a conviction if believed, provided that it otherwise meets 
the requirements of these instructions. 

Without it being restated or repeated, you are to un- 
derstand that the requirement that a defendant’s guilt 
be shown beyond a reasonable doubt is to be considered 
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in connection with and as accompanying all the instruc- 
tions that are given to you. 


You are the sole judges of the credibility and the weight 
which is to be given to the different witnesses who have 
testified upon this trial. In judging of the credibility of 
witnesses, you shall have in mind the law that a witness 
is presumed to speak the truth. This presumption, how- 
ever, may be repelled by contradictory evidence, by the 
manner in which the witness testifies, by the character of 
his testimony, or by evidence. [37] 


In judging the credibility of the witnesses in this case, 
you may believe the whole or any part of the evidence 
of any witness, or may disbelieve the whole or any part 
of it, as may be dictated by your judgment as reasonable 
jurors. You should carefully scrutinize the testimony 
given, and in so doing consider all of the circumstances 
under which any witness has testified, his denieanor, his 
manner while on the stand, his intelligence, the relation 
which he bears to the parties to this action, the manner 
in which he might be affected by the verdict and the 
extent to which he is contradicted or corroborated by 
other evidence, if at all, and every matter that tends rea- 
sonably to shed light upon his credibility. 

Testimony of any person participating in a crime, 
whether participating as a buyer or seller in a transac- 
tion forbidden by law. is not entitled to the full credit 
given to testimony of other witnesses, regardless of 
whether such accomplice has been called by the govern- 
ment or the defense. 

Under the terms of the regulations, a buyer is pro- 
hibited from paying a price in excess of the ceiling price 
and a seller is prohibited from selling in excess of the 
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ceiling price, so if a buyer paid in excess of the ceiling 
price, he would be an accomplice. 

Testimony of a witness as to what one of the defend- 
ants might have said is not admissible as against any 
other defend- [38] ant not present at the time that such 
statement was made unless you find from other evidence 
that a conspiracy exists. 

You are not bound to decide in conformity with the 
testimony of a number of witnesses, which does not pro- 
duce conviction in your mind, as against the declarations 
of a lesser number or a presumption or other evidence, 
which appeals to your mind with more convincing force. 
This rule of law does not mean that you are at liberty 
to disregard the testimony of the greater number of wit- 
nesses merely from caprice or prejudice, or from a desire 
to favor one side as against the other. It does mean that 
you are not to decide an issue by the simple process of 
counting the number of witnesses who have testified on 
the opposing sides. It means that the final test is not in 
the relative number of witnesses, but in the relative con- 
vinicing force of the evidence. 

The testimony of one witness, entitled to full credit, is 
sufficient for the proof of any fact, and would justify 
a verdict in accordance with such testimony even if a 
number of witnesses have testified to the contrary, if, 
from the whole case, considering the credibility of the 
witnesses and after weighing the various factors of evi- 
dence, the jury should believe that there is a balance of 
probability poiting to the accuracy and honesty of the 
one witness. 

A witness false in one part of his testimony is to be 
distrusted in others; that is to say, you may reject the 
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whole [39] testimony of a witness who wilfully has tes- 
tified falsely as to a material point, unless, from all the 
evidence, you shall believe that the probability of truth 
favor his testimony in other particulars. 

The defendant in a criminal action is not required to 
take the stand and testify. No presumption of guilt 
should be indulged in by you for the reason that the 
defendants have not testified. The government under 
our law must establish the guilt of each defendant be- 
yond a reasonable doubt. The defendants are not re- 
quired to establish their innocence. 

It is proper to consider all of the matters that have 
been suggested to you in that connection, including the 
interest that the defendant may have in the case, his 
hopes and his fears, and what he has to gain or lose as 
a result of your verdict. You are not limited in your 
consideration of the evidence to the bald expressions of 
the witnesses. You are authorized to draw such infer- 
ences from the facts and circumstances which you find 
have been proved as seem justified in the light of your 
experience as reasonable men and women. Admissions 
of a defendant are to be received with caution. 

Evidence may be either direct or indirect. Direct evi- 
dence is that which proves a fact in dispute directly, 
without an inference or presumption, and which in itself, 
if true, conclusively establishes the fact. Indirect evi- 
dence is that |40] which tends to establish a fact in dispute 
by proving another fact which, though true, does not 
of itself conclusively establish the fact in issue, but which 
affords an inference or préswmption of its existence. In- 
direct evidence is of two kinds, namely, presumptions and 
inferences. 
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A presumption is a deduction which the law expressly 
directs to be made from particular facts. Unless declared 
by law to be conclusive, it may be controverted by other 
evidence, direct or indirect; but unless so controverted the 
jury is bound to find according to the presumption. 


An inference is a deduction which the reason of the 
jury draws from the facts proved. It must be founded on 
a fact or facts proved and be such a deduction from those 
facts ‘‘as 1s warranted by a consideration of the usual 
propensities or passions of men, the particular propensi- 
ties or passions of the person whose act is in question, 
the course of business, or the course of nature.” 


The word “propensity” as used in this instruction means 
any “natural or habitual inclination or tendency.” 
y a 


The law in regard to circumstantial evidence is this: 
In order to justify a jury in finding a verdict of guilty 
based entirely on circumstantial evidence, the circum- 
stances must not only be consistent with the guilt of the 
defendant, but they must be inconsistent with any other 
reasonable hypothesis that can be predicated on the evi- 
dence; or, stated in [41] another form, it is not sufficient 
that the circumstances proved coincide with, or account 
for, and therefore render probable, the hypothesis of 
guilt asserted by the prosecution, but they must exclude 
to a moral certainty and beyond a reasonable doubt, every 
other hypothesis but the single one of guilt, or the jury 
must find the defendant not guilty. In order to warrant 
a conviction of crime on circumstantial evidence, each 
fact necessary to the conclusion sought to be established 
must be proved by competent evidence beyond a reason- 
able doubt. All the facts necessary to the conclusion 
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must be consistent with each other and with the main 
facts sought to be proved; and the circumstances, taken 
together, must be of a conclusive nature, leading on the 
whole to a satisfactory conclusion, and producing, in 
effect, a reasonable and moral certainty that the defend- 
ant (and no other person) committed the offense charged; 
and unless the evidence does so it will be your duty to 
acquit the defendant. So, ladies and gentlemen, you will 
observe that there is nothing very peculiar or hard to 
understand about this doctrine of circumstantial evi- 
dence. The jury, in the first place, must determine from 
the testimony of the witnesses what are the facts and 
circumstances in the case—the facts and circumstances 
which you believe have been established by the testimony ; 
and then you simply apply your common sense and judg- 
ment to a consideration of what deductions or inferences 
or con- [42] clusions ought to be drawn from those facts. 
And if, on consideration of all the facts which you may 
believe to have been established by the evidence, you are 
satisfied in your own minds, beyond a reasonable doubt, 
that the defendant is guilty, then it is your duty to so 
declare; but, if you are not so satisfied, it will be your 
duty to render a verdict of not guilty. 


You shall not consider as evidence any statement or 
argument of counsel made during the trial, unless such 
statement or argument was made as an admission or 
Stipulation conceding the existence of a fact or tacts, om 
you find justified by the evidence. You must not con- 
sider fOr amy purpose any evidence Offered and rejected: 
or which has been stricken out by the court; such evi- 
dence is to be treated as though you never had heard it. 
You are to decide this case solely upon the evidence that 
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has been admitted by the court, and the inferences that 
you may reasonable draw therefrom, and such presump- 
tions as the law may deduce therefrom, as directed in my 
instructions, and in accordance with the law as I state 
fieto YOU. 

In judging of the evidence, you are to give it a reason- 
able and fair construction, and you are not authorized, 
because of any feeling or sympathy or other bias, to 
apply a strained construction, one that is unreasonable, 
in order to justify a certain verdict when, were it not for 
such feeling [43] or bias, you would reach a contrary 
conclusion. And, whenever, after a careful consideration 
of all of the evidence, your minds are in that state where 
a conclusion of innocence is indicated equally with a con- 
clusion of guilt, or there is a reasonable doubt as to 
whether the evidence is so balanced, the conclusion of in- 
nocence must be adopted. 

If in these instructions, any rule, direction or idea be 
stated in varying ways, no emphasis thereon is intended 
by me, and none must be inferred by you. For that rea- 
son, you are not to single out any certain sentence, or any 
individual point or instruction, and ignore the others, but 
you are to consider all the instructions and as a whole, 
and to regard each in the light of all the others. 

There are two types of verdict. One is a verdict of 
guilty and the other is a verdict of not guilty. What- 
ever verdict you render must be unanimous. It is not 
necessary that you rendered the same verdict as to each 
defendant, nor is it necessary before returning a verdict 
as to a particular defendant or defendants that you shall 
have reached a unanimous verdict as to some other de- 
fendant. If you cannot agree with respect to any de- 
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fendant or the defendants, you should so advise the court 
after becoming satisfied that such an agreement is 1m- 
possible among you. 

There is nothing peculiarly different in the way a jury 
is to consider the proof in this criminal case from that 
by [44] which men give their attention to any question 
depending upon evidence presented to them. You are 
expected to use your good sense, consider the evidence 
for the purposes only for which it has been admitted, 
and in the light of your knowledge of the natural ten- 
dencies and propensities of human beings, resolve the facts 
according to deliberate and cautious judginent; and while 
remembering that the defendant is entitled to any rea- 
sonable doubt that may remain in your minds, remember 
as well that if no such doubt remains the government is 
entitled to a verdict. In determining what your verdict 
shall be you are to consider only the evidence before you. 
To the jury exclusively belongs the duty of determining 
the facts. The law you must accept from the court as 
correctly declared in these instructions. 


You are instructed that if I have done or said anything 
which has suggested to you that I am inclined to favor 
the claims or position of either party, you will not suffer 
yourself to be influenced by any such suggestion. While 
the law permits the judge to express his opinion on the 
evidence. I have not expressed, nor intended to express, 
nor have | intimated nor intended to intimate, any opin- 
ion as to what witnesses are, or are not worthy of cred- 
ence: what facts are, or are not, established: or what 
inferences should be drawn from the evidence adduced. 
Tf any expression of mine has seemed to indicate an opin- 
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ion relating to any of these matters, [45]+I instruct you 
to disregard it. 


You must weigh and consider this case without regard 
to sympathy, prejudice, or passion for or against any 
party to the action. The attitude of jurors at the out- 
set of their deliberations is a matter of considerable im- 
portance. It is rarely productive of good for a juror, 
upon entering the jury room, to make an emphatic expres- 
sion of his opinion on the case or to announce a determina- 
tion to stand for a certain verdict. When one does that 
at the outset, his sense of pride may be aroused, and he 
may hesitate to recede from an announced position if 
and when shown that it is fallacious. Remember that 
you are not partisans or advocates in this matter, but are 
judges. The final test of the quality of your service will 
lie in the verdict which you return to this court room, 
not in the opinions any of you may hold as you retire. 
Have in mind that you will make a definite contribution 
to efficient judicial administration if you arrive at a just 
and proper verdict in this case. To that end, the court 
would remind you that in your deliberations in the jury 
room there can be no triumph excepting the ascertain- 
ment and declaration of the truth. It is your duty as 
jurors to consult with one another and to deliberate, with 
a view to reaching an agreement if you can do so with- 
out violence to your individual judgment. To each of 
you I would say that you must decide the case for your- 
self but should [46] do so only after a consideration of 
the case with your fellow jurors, and you should not 
hesitate to change an opinion when convinced that it is 
erroneous. 
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However, you should not be influenced to vote in any 
way on any question submitted to you by the single fact 
that a majority of the jurors, or any of them, favor such 
a decision. In other words, you should not surrender 
your honest convictions concerning the effect or weight 
of evidence for the mere purpose of returning a verdict 
or solely because of the opinion of the other jurors. 
Upon retiring to the jury room you will select one of your 
number to act as foreman who will preside over your 
deliberations and who will sign the verdict to which you 
agree. As soon as you shall have agreed upon a un- 
animous verdict, you shall have it signed and dated by 
your foreman, and then shall return with it to this room. 


A form of verdict will be given to you. It reads: 

“In the District Court of the United States, in and for 
the Southern District of California, Central Division. 

“UWiited States of America, plaintilf, vs. Jack Lo Kissel 
defendant.” 


There is a blank line in front of each numbered count 
of the indictment and in that blank space you will write 
the words “Guilty” or “Not Guilty” as you shall find. 


The second page reads: 

‘We the jury in the above-entitled case find the de- 
fend- [47] ant Frederick Alexander Shubin,” and then a 
blank line in front of each one of the counts in which you 
will write “Guilty” or “Not Guilty.” 


The third page reads: 

“We the jury in the above-entitled case find the defend- 
ant William A. Shubin charged as William Shubin,” and 
then a blank line in which you will write either “Guilty” 
or “Not Guilty.” 
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Any exceptions, gentlemen, to the instructions? 

Mr. Neukom: None, your Honor. 

The Court: The defendants? 

Mr. McLaughlin: No exceptions. 

The Court: Swear the bailiff. 

(Thereupon, at 3:40 o’clock p. m., the jury retired to 
begin their deliberations, and returned to the court room 
with their verdict at 8:32 o’clock p. m., of the same 
evening. ) 

The Court: Stipulate that the jury is present? 

Mr. McLaughlin: So stipulated. 

Mr. Neukom: So stipulated. 

The Court: Stipulate that the defendants are in the 
court room? 

Mr. McLaughlin: So stipulated. 

Mr. Neukom: So stipulated. 

The Court: Ladies and gentlemen, have you arrived 
at [48] a verdict in this case? 

The Foreman: We have, your Honor. 

The Court: Hand it to the bailiff. The clerk will read 


the verdict. 


The Clerk: “In the District Court of the United 
States, in and for the Southern District of California, 
Central Division. 

“United States of America, plaintiff, vs. Jack L. Kissel, 
defendant; No. 18367 Criminal. 

“We, the jury in the above entitled case, find the de- 
fendant Jack L. Kissel: 
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“Guilty as charged in the first count of the indictment; 


“Guilty as charged in the second count of the indict- 
ment; 


“Guilty as charged in the third count of the indictment; 


“Guilty as charged in the fourth count of the indict- 
iment; 


“Guilty as charged in the fifth count of the indictment; 
“Guilty as charged in the sixth count of the indictment; 


“Guilty as charged in the seventh count of the indict- 
Ment ; 


“Guilty as charged in the eighth count of the indict- 
ment ; 
“Guilty as charged in the ninth count of the indictment; 
“Guilty as charged in the tenth count of the indictment; 
“Guilty as charged in the 11th count of the indictment; 
“Guilty as charged in the 16th count of the indictment; 
“Guilty as charged in the 17th count of the indictment: 
“Guilty as charged in the eighteenth count of the in- 
dictment; [49] 

“Guilty as charged in the 20th count of the indictment; 
“Guilty as charged in the 21st count of the indictment; 
“Guilty as charged in the 22nd count of the indictment; 
“Guilty as charged in the 23rd count of the indictment; 
“Guilty as charged in the 24th count of the indictment: 
“Guilty as charged in the 25th count of the indictment: 
“Guilty as charged in the 30th count of the indictment: 
“Guilty as charged in the 3lst count of the indictment: 
“Guilty as charged in the 32nd count of the indictment; 
“Guilty as charged in the 33rd count of the indictment. 
“Dated: Los Angeles, California, June 21st. 1946. 
“C. P. Conrad, Foreman of the Jury.” 
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“In the District Court of the United States, in and for 
the Southern District of California, Central Division. 


“United States of America, plaintiff, vs. Frederick 
Alexander Shubin, defendant; No. 18367 Criminal. 


‘We the jury in the above-entitled case find the defend- 
ant Frederick Alexander Shubin: 


“Guilty as charged in the first count of the indictment; 

“Not guilty as charged in the second count of the in- 
dictment; 

“Not guilty as charged in the third count of the indict- 
ment ; 

“Not guilty as charged in the fourth count of the in- 
dictment; [50] 

“Not guilty as charged in the fifth count of the indict- 
ment ; 

“Not guilty as charged in the sixth count of the indict- 
ment; 

“Not guilty as charged in the seventh count of the in- 
dictment ; 

“Not guilty as charged in the eighth count of the in- 
dictment ; 

“Not guilty as charged in the ninth count of the in- 
dictment; 

“Not guilty as charged in the tenth count of the in- 
dictment ; 

“Not guilty as charged in the 11th count of the indict- 
ment ; 

“Guilty as charged in the 16th count of the indictment; 

“Guilty as charged in the 17th count of the indictment: 

“Guilty as charged in the 18th count of the indictment: 

“Guilty as charged in the 20th count of the indictment; 
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“Guilty as charged in the 21st count of the indictment ; 

“Guilty as charged in the 22nd count of the indictment ; 

“Not guilty as charged in the 23rd count of the indict- 
ment; 

“Not guilty as charged in the 24th count of the indict- 
ment; [51] 

“Not guilty as charged in the 25th count of the in- 
dictment; 

“Not guilty as charged in the 30th count of the in- 
dictment; 

“Not guilty as charged in the 3lst count of the in- 
dictment; 

“Not guilty as charged in the 32nd count of the in- 
dictment ; 

“Not guilty as charged in the 33rd count of the in- 
dictment ; 

“Dated: Los Angeles, California, June 21, 1946. 

“C. P. Conrad, Foreman of the Jury.” 


“In the District Court of the United States, in and 
for the Southern District of California, Central Division, 

“United States of America, plaintiff, vs. William A. 
Shubin, charged as Willtam Shubin, defendant; No. 18367 
Criminal. 

“We, the jury in the above-entitled case, find the de- 
fendant Wiliam A. Shubin, charged as William Shubin: 

“Guilty as charged in the first count of the indictment ; 

“Guilty as charged in the second count of the indict- 
DIENE; 


“Guilty as charged in the third count of the indictment: 


United Statcs of America 589 


“Guilty as charged in the fourth count of the indict- 
ment; 


“Guilty as charged in the fifth count of the indictment; 

“Guilty as charged in the sixth count of the indict- 
ment; [52] 

“Guilty as charged in the 7th count of the indictment; 


“Guilty as charged in the eighth count of the indict- 
ment; 


“Guilty as charged in the ninth count of the indictment; 
“Guilty as charged in the 10th count of the indictment; 
“Guilty as charged in the 11th count of the indictment; 
“Guilty as charged in the 16th count of the indictment; 
“Guilty as charged in the 17th count of the indictment; 
“Guilty as charged in the 18th count of the indictment; 
“Guilty as charged in the 20th count of the indictment; 
“Guilty as charged in the 21st count of the indictment; 
“Guilty as charged in the 22nd count of the indictment; 
“Guilty as charged in the 23rd count of the indictment; 
“Guilty as charged in the 24th count of the indictment; 
“Guilty as charged in the 25th count of the indictment; 
“Guilty as charged in the 30th count of the indictment; 
“Guilty as charged in the 3lst count of the indictment; 
“Guilty as charged in the 32nd count of the indictment; 
“Guilty as charged in the 33rd count of the indictment. 
“Dated: Jos Angeles, California, June 21, 1946. 


eee Conrad, Foreman of the Jury.” 


So say you all, ladies and gentlemen? 


Dies ian 9) Yes. 
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The Court: Does either the government or the de- 


fendant wish the jury polled? 
Mr. Neukom: No, your Honor. [53] 
Mr. McLaughlin: No, your Honor. 
The Court: Ladies and gentlemen of the jury, you will 


be excused from further service until notified by the clerk 


to report. 


Thank you. 


[Endorsed]: Filed Sep. 13, 1946. [54] 


(Endorsed|: No: 11382, \n the United States’ Circmt 
Court of Appeals for the Ninth Circuit. William Shubin, 
Frederick Alexander Shubin and Jack L. Kissel, Appel- 
lants, vs. United States of America, Appellee. Transcript 
of Record. Upon Appeal From the District Court of the 
United States for the Southern District of California. 


Central Division. 


Filed September 19, 1946. 


PADI PO BRIBE 
Clerk of the United States Circuit Court of Appeals for 
the Ninth Circuit. 
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imethe United States Ciremt Court of Appeals 
nor tae Nitin Cire 


No: 11382 
WILLIAM SHUBIN, FREDERICK ALEXANDER 
Se piN, and JACK L. KISSEL, 
Defendants and Appellants, 


Vs. 


PTE D STATES OF AMERICA, 
Plaintiff and Appellee. 


Ste MENT OF POINTS UPON WHICH 
eee tiLLANTS INTEND TO RELY ON APPEAL 


To Paul P. O’Brien, Clerk of the Above Entitled Court: 


Appellants and defendants above named have hereto- 
fore filed with the Clerk of the District Court a state- 
ment of points on appeal, and said statement of points on 
appeal has been embodied in the Clerk’s Transcript. To 
avoid duplication, Appellants hereby refer to and adopt 
such statement of points as the statement of points upon 
which they intend to rely upon this appeal. 


Dated: This 19th day of September, 1946. 


McLAUGHLEIN, McGINIEEY & HANSON 
By James A. Mclaughlin 
Attorneys for Defendants and Appellants William Shubin, 
Frederick Alexander Shubin, and Jack L. Kissel 


[ Affidavit of Service by Mail. | 


[endorsed || Piled Sep. 20, 19s, Panh P) © Bren 
Clerk. 


